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1 Docket entries 

Docket No. 82185 

Simon Boekman, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Appearances: For Taxpayer: John E. Lawlor, C. P. A.; George S. 

Hills, Esq. For Comm’r.: Allen T. Akin, Esq.; C. R. Marshall, Esq. 

1935 

Nov. 19—Petition for review filed by taxpayer. (Fee paid.) 

Nov. 19—Copy of petition served on General Counsel. 

1936 

Jan. 13—Amended petition filed by taxpayer. 1/13/36 copy served. 

Jan. 17—Answer to amended petition filed by General Counsel. 

Jan. 22—Copy of answer served on taxpayer. 

1937 

Nov. 23—Hearing set Jan. 31, 1938. 

Dec. 1—Motion for circuit hearing at New York City filed by tax¬ 
payer. 12/6/37 granted. 

1938 

Mar. 2—Hearing set May 23, 1938, at New York, N. Y. 

May 24—Hearing had before Mr. Van Fossan on merits. Submitted. 

Appearance of Geo. S. Hills filed. Briefs due as per rules. 

June 10—Transcript of hearing of May 24, 1938, filed. 

June 22—Brief filed by taxpayer. 6/22/38 copy served. 

July 23—Brief filed by General Counsel. 

Aug. 6—Reply brief filed by taxpayer. 8/8/38 copy served. 

Sept. 16—Findings of fact and opinion rendered, Ernest H. Van 
Fossan, Div. 9. Decision will be entered for the peti¬ 
tioner. 

Sept. 17—Decision entered, Ernest H. Van Fossan, Div. 9. 

Nov. 10—Motion to vacate and correct decision entered 9/17/38 and 
to correct findings of fact promulgated Sept. 16, 1938 
filed by General Counsel. 

Nov. 29—Order that decision entered 9/17/3S be vacated and set 
aside, that first paragraph of report be corrected and that 
last paragraph of the findings of fact in said report be 
deleted, entered. 

Nov. 29—Decision entered, Ernest H. Van Fossan, Div. 9. 

1939 

Feb. 10—Petition for review by U. S. Circuit Court of Appeal (2) 
with assignments of error filed by General Counsel. 

Feb. 10—Petition for review by U. S. Court of Appeals of the District 
of Columbia with assignments of error filed by General 
Counsel. 

Feb. 11—Proof of Service filed by General Counsel. (3) 2nd Ct. 

Feb. 11—Proof of Service filed by General Counsel. (3) D. C. 

2 Mar. 10—Statement of evidence lodged. (2nd Circuit.) 

Mar. 10—Praecipe for record filed. (2nd Circuit.) 

Mar. 16—Proof of service of praecipe filed by General Counsel. (3.) 
Taxpayer ar.d attorneys. (2nd Circuit.) 
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Mar. 16—Notices of lodgement of statement of evidence and of 
hearing March 29, 1939 filed by General Counsel with 
proof of service thereon. (3.) Taxpayer and attorneys. 
(2nd Circuit.) 

Mar. 23—Statement of evidence lodged. (District of Columbia.) 

Mar. 23—Praecipe for record filed. (District of Columbia.) 

Mar. 29—Proof of service of petition for review filed by General 
Counsel. (.District of Columbia.) 

Mar. 29—Proof of service of petition for review filed by General 
Counsel. (Second Circuit.) 

Mar. 29—Hearing had before Mr. Van Fossan on approval of state¬ 
ment of evidence. Approved and ordered filed March 
^ 31, 1939. 

Mar. 31—Statement of evidence approved and ordered filed. (2nd 
Circuit.) 

Mar. 31—Statement of evidence approved and ordered filed. (Dist. 
of Columbia.) 

Mar. 31—Notice of lodgement of statement of evidence and of hear¬ 
ing March 29, 1939, filed by General Counsel with proof 
of service thereof. (3.) Taxpayer and attorneys. (Dist. 
of Columbia.) 

Mar. 31—Proof of service of praecipe filed by General Counsel. (3.) 
Taxpayer and attorneys. (Dist. cf Columbia.) 

3 Petition 

United States Board of Tax Appeals 
Docket No. 82185 

Simon Boekmax, petitioner 

vs. 

Commissioner of Internal Revenue, respondent 

Received Nov. 19, 1935. U. S. Board of Tax Appeals. United 
States Board of Tax Appeals. Filed Nov. 19, 1935. 

The above named petitioner hereby petitions for a redetermination 
of the deficiency set forth by the Commissioner of Internal Revenue 
in his notice of deficiency IT: AR: A-2-FAJ-90D, dated August 21, 
1935, and as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual whose address is Amsterdam, 
Holland. 

2. The notice of deficiency purports to have been mailed to the 
petitioner on August 21, 1935. It not being available for attach¬ 
ment hereto, there is attached by way of substitution, and marked 

“Exhibit A,” a letter of similar import from the Commissioner of 
Internal Revenue. 

3. The taxes in controversy are income taxes for the calendar year 
1931 amounting to $1,278.98 plus 25% penalty of $319.75, for failure 
to make and file a return, a total of $1,598.73. 
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4. The determination of tax and penalty set forth in the said 
notice of deficiency is based upon the following errors: 

(a) Respondent erroneously increased petitioner’s net income 

4 for the calendar year 1931 by the amount of $20,589.79 alleged 
to represent income from the partnership of Cardozo and 

Boekman, 2 Broadway, New York City. 

(b) Respondent erroneously added a penalty to the deficiency of 
25% of the amount of the tax of $319.75 for failure to make or file 
a return. 

(c) Respondent erroneously assessed this deficiency against this 
petitioner, a non-resident alien, whose income was not derived from 
sources within the United States. 

(d) Respondent erroneously assessed the deficiency and penalty 
after the Statute of Limitations had expired, as provided in Section 
275 of the Revenue Act of 1928. 

5. The facts upon which the taxpayer relies as the basis of this 
proceeding are as follows: 

(a) Respondent has increased petitioner’s taxable net income for 
the calendar year 1931 by the amount of $20,589.79 alleged to repre¬ 
sent petitioner’s one-half share of income from the partnership of 
Cardozo and Boekman, 2 Broadway, New York City. Said partner¬ 
ship filed a return for the fiscal year ended April 30, 1931, and, 
included in the deductions shown on this return was a Bad Debt 
amounting to $49,163.24 shown to have been due from Alhacomag, 
Hamburg, Germany. During the fiscal year ended April 30, 1931, 
the partnership made every effort to collect this indebtedness but 
the financial condition of the debtor made it impossible and the 
partnership ascertained the full amount to be worthless and charged 
it off on its books during the said year. Respondent erroneously 
refused to allow said amount or any part thereof as a deduction in 
computing the net income of the partnership for the fiscal year ended 
April 30, 1931, one-half of which is allocable to petitioner. 

5 (b) The partnership return filed shows a net loss of 
$7,983.66, one-half of such loss, or $3,991.83, being the peti¬ 
tioner’s share. Petitioner received no other income from sources 
within the United States and, under Section 51 of the Revenue Act 
of 1928, was not required to make a return. Respondent has there¬ 
fore erroneously added this penalty to the deficiency. 

(c) The petitioner is a non-resident alien, residing at Amsterdam, 
Holland, and is a member of a partnership conducting business under 
the firm name of Cardozo and Boekman, with its principal office in 
Amsterdam, Holland, and a branch office at 2 Broadway, New York, 
N. Y. The gross income shown on the partnership return was not 
gross income derived from sources within the United States as de¬ 
fined in Section 119 (a) of the Revenue Act of 1928. Respondent 
erroneously determined such gross income to be income derived from 
sources within the United States. 

(d) The deficiency set forth by the Commissioner of Internal 
Revenue in his notice of deficiency IT :AR :A-2 FAJ-90D was as¬ 
serted August 21, 1935. The petitioner having no income from 
sources within the United States was not required to file a return 
for the calendar year 1931, and this deficiency was asserted subse¬ 
quent to the two-year period of limitation set forth in Section 275 
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of the Revenue Act of 1928. Respondent is therefore barred from 
asserting such deficiency and penalty or any part thereof. 

Wherefore, petitioner prays that this Board may hear the pro¬ 
ceeding and find that the petitioner does not owe the alleged defi¬ 
ciency or any part thereof asserted by the Commissioner of In¬ 
ternal Revenue in his notice of deficiency dated August 21, 

6 1935, and the petitioner further prays that the Board may 
give and grant such other and further relief as in the premises 

the Board may deem fit and proper. 

John E. Lawlor, C. P. A., 

John E. Lawlor, C. P. A., 

Counsel for Petitioner . 

7 Dey Street, New York , N. Y. 

7 State of New York. 

County of New York* ss: 

William S. Dooner, being duly sworn, deposes and says that he is 
the Attorney-in-Fact of the petitioner named in the foregoing peti¬ 
tion, as per cabled authority attached hereto and marked “Exhibit 
B”; that such power has not been revoked, and that the petitioner is 
unable to execute this petition due to absence from the United 
States. He further deposes and says that he has read the said peti¬ 
tion and is familiar with the statements therein contained and that 
the facts herein stated are true and correct to the best of his knowl¬ 
edge and belief. 

William S. Dooner. 
Attorney-in-Fact for Simon Boekman. 

Subscribed and Sworn to before me this 18th day of November 
1935. 

[seal] James G. McAneney, 

Notary Public, Queens Co. Clerk's No. 994, Reg. No. 5675, 
New York Co. Clerk's No. 203, Reg. No. 7Mcl36. 
Commission Expires Mar. 30. 1937. 

8 Exhibit A 

Statement 

It: AR: A-2 
FAJ 

In re: Mr. Simon Boekman, % Rosenbaum Grain Corporation, 

2 Broadway, New York, New York 

INCOME TAX LIABILITY 

Year, 1931; income tax liability, $1,278.98; income tax assessed, 
None; deficiency, $1,278.98; penalty, $319.75. 

The deficiency shown herein is based upon the report dated March 
15, 1933, prepared by Revenue Agent Eugene Carter, and trans¬ 
mitted to you under aate of April 14, 1933. 

Careful consideration has been accorded your protest dated June 
15, 1934, in connection with findings of the examining officer, and 
the information and date submitted at a conference held in the office 
of the internal revenue agent in charge. You are advised, however, 
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that the recommendations of the examining officer, and the adjust¬ 
ments outlined in office letter dated March 21,1934, are sustained. 

Your net income and tax liability have been adjusted as follows: 

Net income (per revenue agent’s report dated March 15, 1933, cover- 


ing the partnership, Cardozo and Boekman)-$20, 589.79 

Normal tax at 5% on $20,589.79_ $1,029.49 

Surtax on $20,589.79_ 249.49 


Total income tax liability_ $1,278.98 

25% penalty for failure to make and file a return_ $319. 75 


Inasmuch as you did not file or cause to be filed with a collector of 
internal revenue, a return of income from sources within the United 
States, a return has been made from the information on file in this 
office in connection with a revenue agent’s report on the partnership, 
Cardozo and Boekman, 2 Broadway, New York, New York. See 
section 3176, Revised Statutes of the Revenue Act of 1928, and article 
1211 of Regulations 74 relating to the income tax under the Revenue 
Act of 1928. 

9 In accordance with the provisions of section 215 of the 
Revenue Act of 1928, the benefit of the credit for personal 

excemption of $1,500.00 against net income for normal tax purposes 
has not been allowed. 

If you are not in agreement with the adjustment of your tax 
liability shown herein, it will be appreciated if you will sign and 
return the enclosed form of acknowledgment of receipt of this letter, 
in order that this office may be assured of its receipt by you. The 
execution of the form acknowledging receipt of this letter will enable j 
this office to expedite the further consideration and final disposition 
of your case. 

10 Exhibit B 

[Western Union Cablegram] 

M C816 PW. Amsterdam 22 15/1153. Dooner—Chesapeake 
Export Co Inc., R. 200 Produce Exchange. 

L. C. Dooner, Care Chesrose , N. Y. K. 

Authorize you to act as my attorney in fact regarding petition 
for Board of Tax Appeals. 

Boekman. 

11 Amended petition 
United States Board of Tax Appeals 

Docket No. 82185 

Simon Boekman, petitioner 

vs. 

Commissioner of Internal Revenue, respondent 

Received Jan. 13, 1936. U. S. Board of Tax Appeals. United 
States Board of Tax Appeals. Filed Jan. 13, 1936. 

The above named petitioner hereby petitions for a redetermina¬ 
tion of the deficiency set forth by the Commissioner of Internal 
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Revenue in his notice of deficiency IT:AR: A-2-FAJ-90D, dated 
August 21, 1935, and as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual whose address is Amsterdam, 
Holland. 

2. The notice of deficiency, copy of which is attached hereto and 
marked “Exhibit A,” purports to have been mailed to the petitioner 
on August 21, 1935. 

3. The taxes in controversy are income taxes for the calendar 
year 1931 amounting to $1,278.98 plus 25% penalty of $1319.75 for 
failure to make and file a return, a total of $1,598.73. 

4. The determination of tax and penalty set forth in the said 
notice of deficiency is based upon the following errors: 

(a) Respondent erroneously increased petitioner’s net income for 
the calendar year 1931 by the amount of $20,589.79, alleged to repre¬ 
sent income from the partnership of Cardozo and Boekman, 2 Broad¬ 
way, New York City. 

12 (b) Respondent erroneously added a penalty to the deficiency 
of 25% of the amount of the tax, or $319.75, for failure to 

make or file a return. 

(c) Respondent erroenously assessed this deficiency against the 
petitioner, a non-resident alien, whose income was not derived from 
sources within the United States. 

(d) Respondent erroneously assessed the deficiency and penalty 
after the Statute of Limitations had expired, as provided in Section 
275 of the Revenue Act of 1928. 

5. The facts upon which the taxpayer relies as the basis of this 
proceeding are as follows: 

(a) Respondent has increased petitioner’s taxable net income for 
the calendar year 1931 by the amount of $20,589.79, alleged to repre¬ 
sent petitioner’s one-half share of income from the partnership of 
Cardozo and Boekman, 2 Broadway, New York City. Said partner¬ 
ship filed a return for the fiscal year ended April 30, 1931, and, 
included in the deductions shown on this Return was a Bad Debt 
amounting to $49,163.24, shown to have been due from Alhacomag, 
Hamburg, Germany. During the fiscal year ended April 30, 1931, 
the partnership made every effort to collect this indebtedness but 
the financial condition of the debtor made it impossible and the 
partnership ascertained the full amount to be worthless and charged 
it off on its books during the said year. Respondent erroneously 
refused to allow said amount or any part thereof as a deduction in 

computing the net income of the partnership for the fiscal 

13 year ended April 30, 1931, one-half of which is allocable to 
petitioner. 

(b) The partnership return filed shows a net loss of $7,983.66, 
one-half of such loss, or $3,991.83, being the petitioner’s share. Peti¬ 
tioner received no other income from sources within the United States 
and, under Section 61 of the Revenue Act of 1928 was not required 
to make a return. Respondent has therefore erroneously added this 
penalty to the deficiency. 

(c) The petitioner is a non-resident alien, residing at Amsterdam, 
Holland, and was a member of a partnership conducting business 
under the firm name of Cardozo and Boekman, with offices at 2 
Broadway, New York City. The gross income shown on the part- 
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nership return was not cross income derived from sources within the 
United States as defined in Section 119 (a) of the Revenue Act of 
1928. Respondent erroneously determined such gross income to be 
income derived from sources within the United States. 

(d) The deficiency set forth by the Commissioner of Internal 
Revenue in his notice of deficiency IT: AR: A-2-FAJ-90D, was as¬ 
serted August 21,1935. The petitioner having no income from sources 
within the United States was not required to file a return for the 
calendar year 1931, and this deficiency was asserted subsequent to 
the two-year period of limitation set forth in section 275 of tne Reve¬ 
nue Act of 1928. Respondent is therefore barred from asserting such 
deficiency and penalty or any part thereof. 

Wherefore, petitioner prays that this Board may hear the pro¬ 
ceeding and find that the petitioner does not owe the alleged de¬ 
ficiency or any part thereof asserted by the Commissioner of 
Internal Revenue in his notice of deficiency dated August 21, 

14 1935, and the petitioner further prays that the Board may 
give and grant such other and further relief as in the premises 

the Board may deem fit and proper. 

John E. Lawlor, C. P. A., 

John E. Lawlor, C. P. A., 

Counsel for Petitioner, 

7 Dey Street, New York, N. Y. 

15 State of New York, 

County of New York, ss: 

William S. Dooner, being duly sworn, deposes and says that he is 
the Attorney-in-Fact of the petitioner named in the foregoing peti¬ 
tion, as per photostatic copy of Power of Attorney attached hereto 
and marked Exhibit “B”; that such power has not been revoked, and 
that the petitioner is unable to execute this petition due to absence 
from the United States. He further deposes and says that he has 
read the said petition and is familiar with the statements therein 
contained and that the facts therein stated are true and correct to 
the best of his knowledge and belief. 

William S. Dooner, 
Attorney-in-Fact for Simon Boekman. 

Subscribed and Sworn to before me this 10th day of January 1936. 
[seal] James G. McAneney, 

Notary Public . 

16 Exhibit A 

Treasury Department, 

Washington . 

Mr. Simon Boekman, 

% Rosenbaum Grain Corporation, 

2 Broadway, Ne w York, New York. 

Sir: You are advised that the determination of your income tax 
liability for the year(s) 1931, discloses a deficiency of $1,278.98 and 
a penalty of $319.75, as shown in the statement attached. 

In accordance with section 272 (a) of the Revenue Act of 1928, as 
amended by section 501 of the Revenue Act of 1934, notice is hereby 

141211—09 - 2 
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given of the deficiency mentioned. Within ninety days (not counting 
Sunday or a legal holiday in the District of Columbia as the ninetieth 
day) from the date of the mailing of this letter, you may file a peti¬ 
tion with the United States Board of Tax Appeals for a redetermina¬ 
tion of the deficiency. 

Should you not desire to file a petition, you are requested to execute 
the enclosed form and forward it to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT:C:P-7. The 
signing and filing of this form will expedite the closing of your re¬ 
turn (s) by permitting an early assessment of the deficiency and will 
prevent the accumulation of interest, since the interest period ter¬ 
minates thirty days after filing the form, or on the date assessment is 
made, whichever is earlier. 

Respectfully, 

Gut T. Helvering, 

Commissioner. 

By Chas. T. Russell, 

Deputy Commissioner. 

Enclosures: 

Statement. 

Form 870. 

17 Exhibit B 

POWER OF ATTORNEY 

Know all men by these presents, that I, Simon Boekman, residing 
at Amsterdam, Holland, have made, constituted, and appointed, and 
by these presents do make, constitute, and appoint William S. Dooner 
of 2 Broadway, New York, N. Y., my true and lawful attorney-in- 
fact, for me, and in my name, place, and stead to represent me in all 
my dealings and affairs before the Treasury Department of the 
United States and the United States Board of Tax Appeals affecting 
my income tax matters for the calendar year 1931, giving and grant¬ 
ing unto my said attorney-in-fact full power and authority to do and 
perform all and every act and thing requisite and necessary to be 
done in and about the premises, as fully, to all intents and purposes, 
as I might or could do if personally present, with full power of 
substitution and revocation, hereby ratifying and confirming all that 
my said attorney-in-fact shall lawfully do or cause to be done by 
virtue thereof. 

S. Boekman. 

Sworn to and Subscribed before me this 29th day of November 
1935. 

E. A. Bonnet, 

Ellis A. Bonnet, 
American Consul. 

Service No. 2220. Fee $2-pfs- Fee No. 31. 
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18 Answer to amended 'petition 

United States Board of Tax Appeals j 

Docket No. 82185 j 

Simon Boekman. petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Received Jan. 17, 1936. U. S. Board of Tax Appeals. United 
States Board of Tax Appeals. Filed Jan. 17, 1936. 

The Commission of Internal Revenue, by his attorney, Herman J 
Oliphant, General Counsel for the Department of the Treasury, for 
answer to the amended petition filed in the above-entitled appeal, 
admits and denies as follows: 

1, 2, 3. Admits the allegations contained in paragraphs 1, 2, and 
3 of the amended petition. 

4. Denies that the respondent erred in the manner alleged in sub- 
paragraphs (a) to (d), inclusive, of paragraph 4 of the amended 
petition. 

5. (a) Admits that respondent has increased petitioner's taxable 
net income for the calendar year 1931 by the amount of $20,589.79, 
alleged to represent petitioner’s one-half share of income from the 
partnership of Cardozo and Boekman, 2 Broadway, New York City. 
Denies the remaining allegations of paragraph 5 (a) of the amended 
petition. 

(b) Denies the allegations of fact contained in subparagraph (b) 
of paragraph 5 of the amended petition. 

(c) Admits that petitioner is a nonresident alien, residing at 
Amsterdam, Holland, and was a member of a partnership conduct¬ 
ing business under the firm name of Cardozo and Boekman, with 
offices at 2 Broadway, New York City. Denies the remaining allega¬ 
tions of paragraph 5 (c) of the amended petition. 

19 5. (d) Admits that the deficiency set forth by the Com¬ 
missioner of Internal Revenue in ltis notice of deficiency 

IT: AR: A-2-FAJ-90D, was determined August 21, 1935. Denies 
the remaining allegations of paragraph 5 (d) of the amended 
petition. 

Denies generally and specifically each and every allegation con¬ 
tained in the amended petition not hereinbefore admitted, qualified 
or denied. 

Wherefore, it is prayed that petitioner’s appeal be denied. 

Herman Oliphant, 

(Signed) Herman Oliphant, 

General Counsel for the 
Department of the Treasury. 

Of Counsel: 

Frank M. Thompson, Jr., 

Special Attorney , 

Bureau of Internal Revenue. 


ike 1-16-36. 
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20 United States Board of Tax Appeals 

Simon Boekman. petitioner 

v. 

Commissioner of Internal Revenue, respondent 
Docket No. 82185. Promulgated September 16, 1938 

A nonresident alien who had no income from interest, dividends, 
rents or royalties, or sales of real estate, and performed no personal 
services within the United States, is not liable for tax on his share 
of the income of a partnership of which he was a member. 

George S. Hills, Esq., and J. E. Lawlor, C. P. A., for the petitioner. 

Allen T. Akin. Esq., for the respondent. 

This proceeding is Drought for a redetermination of a deficiency in 
petitioner's income tax for the fiscal year May 1, 1930, to April 30, 
1931, in the amount of $1,278.98, plus a penalty of $319.75. 

The pleadings present issues concerning (1) the disallowance of a 
bad debt of $49,163.24; (2) the failure of respondent to assert the de¬ 
ficiency within the limitation period; (3) the assertion of the penalty; 
and (4) the question as to whether the income of petitioner, who is a 
nonresident alien, was derived from sources within the United States. 

Petitioner limited his evidence and brief to the last issue above 
stated. 

findings of fact 

Petitioner is a nonresident alien residing in Amsterdam, Holland, 
and is engaged as a commission broker in grains and other comm<>di- 
ties in Europe. 

Petitioner is a member of the firm of Cardozo & Boekman, Han- 
delmaatschappij, Amsterdam, and Cardozo & Boekman, Allgemeinen, 
Hamburg, which are companies doing a brokerage business in the 
places indicated. A firm was organized in the United States in April 
1930, while petitioner was in New York for a short period of time. 
Arrangement was made at that time for desk space in the office of the 
Rosenbaum Grain Corporation and a clerk was engaged to perform 
the work involved. The clerk’s work was to receive cables sent from 
Cardozo & Boekman, Amsterdam, and retransmit the cables to brok¬ 
ers in the United States. The brokers executed the orders and 

21 confirmed their execution to the clerk, who in turn cabled the 
confirmations to Cardozo & Boekman, Amsterdam. 

No cash was transmitted to or through the New York office and the 
expenses of the office were paid by the Rosenbaum Grain Corporation, 
which was reimbursed by Cardozo & Boekman, Amsterdam. The 
New York office had a $500 bank account which was never used. 

Cardozo & Boekman, New York, did business with no one except 
Cardozo & Boekman, Amsterdam, and occasionally Cardozo & Boek¬ 
man, Hamburg. 

Cardozo & Boekman, Amsterdam, acted solely as commission 
brokers and did not buy or sell on their own account. They had no 
clients other than those located in countries foreign to the United 
States. 

All of the transactions of Cardozo & Boekman, New York, were 
cleared by outside brokers and the cash involved in the cash trans- 
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actions was transmitted direct from abroad to the broker handling 
the contract in the United States. 

After making the above-mentioned arrangements for Cardozo & 
Boekman, New York, petitioner returned to Amsterdam prior to May 
1,1930, and did not return to the United States until April 1931, when 
he came seeking financial assistance for his business abroad. Peti¬ 
tioner conducted no business while in the United States and re¬ 
turned to Amsterdam within two weeks. 

The books of Cardozo & Boekman, New York, were opened on May 
1, 1930, and were closed after all transactions had been cleared for 
the fiscal year ended April 30, 1931. Cardozo & Boekman, New 
York, operated only during this period. 

Cardozo & Boekman, New York, received no income during the 
taxable year in question from interest, dividends, rents, or royalties, 
sale of real estate, or sale of personal property. 

Petitioner and his partner were members of the New York Cotton 
Exchange and the Chicago Board of Trade. 

A broker handling a commodity contract for a member of the New 
York Cotton Exchange and the Board of Trade, or for a firm whose 
members were members of these exchanges, charged a commission of 
$6.25 a round turn, which is the nomenclature of the trade for 5,000 
bushels of grain. The commission charged to a nonmember of the 
exchanges would be $12.50 a round turn. Cardozo & Boekman, New 
York, being members of the Exchange and Board of Trade, were 
charged commissions on round turns at the rate of $6.25. The for¬ 
eign customers for whom the orders were placed were charged $12.50 
a round turn. This differential in commissions gave rise to the 
income in question. 

22 On a partnership return filed by Cardozo & Boekman, New 
York, for the taxable year involved, there was reported as gross 
income $118,795 and deductions were claimed of $126,778.66. The de¬ 
ductions, in part, consisted of commissions of $55,870.70 paid to 
brokers and an alleged bad debt of $49,163.24. 

The above mentioned partnership return was signed by petitioner 
on February 11, 1932. 

Upon examination of the return respondent determined that the 
bad debt deduction was not a proper one and that the firm had real¬ 
ized a profit from sources within the United States of $41,179.58. 

Petitioner has not at any time filed a Federal income tax return. 
Respondent, pursuant to the applicable statutes, filed a return for 
petitioner on February 15, 1933, showing a net income due petitioner 
of $20,589.79 as his distributive share of the partnership net income, 
and assessed a tax of $1,278.98 and a penalty of $319.75. 

OPINION 

Van Fossan: The controlling question in the case at bar is whether 
income to petitioner, a nonresident alien individual, is, within the 
applicable statute, 1 gross income from a source within the United 
States. 

Gross income from sources in the United States is defined in section 
119 (a) of the Revenue Act of 1928 as follows: 


1 Sec. 212 (a). Revenue Aet of 1f*2S. 
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“* * * The following items of gross income shall be treated 

as income from sources within the United States: 

“(1) Interest. —Interest on bonds, notes, or other interest-bearing 
obligations of residents, corporate or otherwise, not including— 

“(A) interest on deposits with persons carrying on the bank¬ 
ing business paid to persons not engaged in business within the 
United States and not having an office or place of business 
therein, or 

“(B) interest received from a resident alien individual, a resi¬ 
dent foreign corporation, or a domestic corporation, when it is 
shown to the satisfaction of the Commissioner that less than 20 
per centum of the gross income of such resident payor or domestic 
corporation has been derived from sources within the United 
States, as determined under the provisions of this section, for 
the three-year period ending with the close of the taxable year of 
such payor preceding the payment of such interest, or for such 
part of such period as may be applicable, or 
“(C) income derived by a foreign central bank of issue from 
bankers’ acceptances; 

“(2) Dividends. —The amount received as dividends— 

“(A) from a domestc corporation other than a corporation en¬ 
titled to the benefits of section 251, and other than a corporation 
less than 20 percentum of whose gross income is shown to the 
23 satisfaction of the Commissioner to have been derived from 
sources within the United States, as determined under the provi¬ 
sions of this section, for the three-year period ending with the 
close of the taxable year of such corporation preceding the 
declaration of such dividends (or for such part of such period as 
the corporation has been in existence), or 
“(B) from a foreign corporation unless less than 50 per centum 
of the gross income of such foreign corporation for the three- 
year period ending with the close of its taxable year preceding 
the declaration of such dividends (or for such part of such period 
as the corporation has l)een in existence) was derived from sources 
within the United States as determined under the provisions of 
this section; 

“(3) Personal services. —Compensation for labor or personal 
services performed in the United States: 

“(4) Rentals and royalties. —Rentals or royalties from property 
located in the United States or from any interest in such property, 
including rentals or royalties for the use of or for the privilege of 
using in the United States, patents, copyrights, secret processes and 
formulas, good will, trade-marks, trade brands, franchises, and other 
like property; and 

“(5) Sale of real property. —Gains, profits, and income from the 
sale of real property located in the United States.” 

Section 119 (c) defines gross income from sources without the 
United States as follows: 

“(1) Interest other than that derived from sources within the 
United States as provided in subsection (a) (1) of this section; 

“(2) Dividends other than those derived from sources within the 
United States as provided in subsection (a) (2) of this section; 
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“(3) Compensaion for labor or personal services performed with¬ 
out the United States; 

“(4) Rentals or royalties from property located without the United 
States or from any interest in such property, including rentals or 
royalties for the use of or for the privilege of using without the i 
United States, patents, copyrights, secret processes and formulas, 
good will, trade-marks, trade brands, franchises, and other like prop¬ 
erties- and 

“(5) Gains, profits, and income from the sale of real property 
located without the United States.” 

In N. V. Koninklijke Hollandische Lloyd, 34 B. T. A. 830, it was 
held that the income of a foreign corporation, in order to be taxable, 
must fall within the limited scope of the statute. The Board said: 

“Section 119 contains no definition of income of a general or all- | 
inclusive nature such as is found in section 22 (a) and, therefore, the 
income shown to be taxed must come strictly within the limits of 
the statutory requirements.” 

The partnership of which petitioner was a member received no | 
income during the taxable year from interest, dividends, rents, or 
royalties, or sale of real estate. 

The only source of income within the United States listed in the | 
statute, under which the respondent could urge that petitioner is 
liable for tax is the one taxing personal services. Petitioner’s con- | 
tention is that all the personal services giving rise to the income 

24 in question were performed in Amsterdam, Holland, or Ham¬ 
burg, Germany. We are of the opinion that this conclusion 

is supported by the record. The transactions referred to in the 
findings of fact were all initiated and consummated in Europe. No 
service was performed by petitioner in the United States. The sole 
purpose of the New York office was the coding and decoding of 
cables and transmission thereof to the proper person or firm, all of 
which was done by a clerk. No money was handled, no contracts 
were entered into by the New York office. 

The record makes it clear that petitioner was not in the United 
States during the taxable period, except for a short time in April 
1931, when he was here for the sole purpose of seeking financial 
assistance for his business abroad. We conclude and hold that 
petitioner did not render personal services within the United States 
which are taxable under the statute. 

There being no deficiency, there is no penalty. 

Decision will be entered for the petitioner. * 

25 Decision 

United States Board of Tax Appeals, Washington 
Docket No. 82185 

Simon Boekman, petitioner 

v. 

Commissioner of Internal, Revenue, respondent 

Pursuant to the determination of the Board, as set forth in its 
report promulgated September 16, 1938, it is ordered and decided 
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that there is no deficiency in income tax for the fiscal year May 1, 
1930, to April 30, 1931. 

Entered Sept. 17, 1938. 

Enter: 

[seal] (Signed) Erpest H. Van Fossan, 

Member. 

26 Order vacating decision and correcting opinion 

United States Board of Tax Appeals 
Docket No. 82185 
Simon Boekman, petitioner 
v. 

Commissioner of Internal Revenue, respondent 

On September 16, 1938, a report was promulgated in this pro¬ 
ceeding and on September 17, 1938, decision of the Board was entered 
pursuant thereto. It now appears that in said report certain erro¬ 
neous statements of fact occurred, the correction of which statements 
will not affect the conclusions therein stated. It further appears 
that consequent on said erroneous statements of fact the decision 
of the Board was erroneous in respect of the taxable year involved. 
Wherefore, it is 

Ordered that the decision entered September 17, 1938, be and it is 
hereby vacated and set aside; and it is further 

Ordered that the first paragraph of said report be corrected so 
as to read: 

“This proceeding is brought for a redetermination of a deficiency 
in petitioner’s income tax for the calendar year 1931 in the amount 
of $1,278.98 plus a penalty of $319.75.” 
and it is further 

Ordered that the last paragraph of the Findings of Fact in said 
report be deleted. 

[seal] (Signed) Ernest H. Van Fossan, 

Member. 

Enter: 

Entered Nov. 29, 1938. 

27 Decision 

United States Board of Tax Appeals 
Docket No. 82185 
Simon Boekman, petitioner 


v. 

Commissioner of Internal Revenue, respondent 

Pursuant to the opinion of the Board promulgated September 16, 
1938, as corrected by Order entered this day, it is 
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Ordered and decided: That there is no deficiency in income tax 
for the calendar year 1931. 

[seal] (Signed) Ernest H. Van Fossan, 

Member . 

Enter: 

Entered Nov. 29, 1938. 

28 Petition for Review and Assignments of Error 

In the United States Court of Appeals for the District of Columbia 

B. T. A. Docket No. 82185 

Gut T. Helvering, Commissioner of Internal Revenue, petitioner 

on review 


V. 

Simon Boekman, respondent on review 

Received Feb. 10, 1939. United States Board of Tax Appeals. 
Filed Feb. 10, 1939. 

To the Honorable Judges of the United States 

Court of Appeals for the District of Columbia: 

Now comes Guy T. Helvering, Commissioner of Internal Revenue, 
by his attorneys, James W. Morris, Assistant Attorney General, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Revenue, and Claude R. 
Marshall, Special Attorney, Bureau of Internal Revenue, and respect¬ 
fully shows: 

I 

JURISDICTION 

That the Petitioner on Review (hereinafter referred to as the Com¬ 
missioner) is the duly appointed, qualified ; and acting Commissioner 
of Internal Revenue, appointed and holding his office by virtue of 
the laws of the United States; that the respondent on review 
29 (hereinafter called the taxpayer), is an individual and a non¬ 
resident alien residing in Amsterdam, Holland. He did not 
file an individual income tax return in the United States for the 
calendar year 1931. He was a partner in the domestic partnership 
of Cardozo and Boekman, which was organized in New York and 
had its principal place of business at 2 Broadway, New York City, 
which is located within the Second Collection District of New York. 
The taxpayer having filed no Federal income tax return as required by 
Section 53 (b) of the Revenue Act of 1928, the instant proceeding is 
reviewable by the United States Court of Appeals for the District of 
Columbia (Section 1002 of the Revenue Act of 1926, as amended by 
section 519 of the Revenue Act of 1934). 

II 

On August 21, 1935, the Commissioner in accordance with Section 
272 (a) of the Revenue Act of 1928, as amended by Section 501 of 

141211—39 - 3 



GUY T. HELVERING VS. SIMON BOEKMAN 

the Revenue Act of 1934, advised the respondent on review by regis¬ 
tered mail that the determination of his income tax liability for the 
year 1931 disclosed a deficiency in tax of $1,278.98 and a deficiency in 
penalty of $319.75. Thereafter, on November 19, 1935, respondent 
on review filed a petition with the United States Board of Tax 
Appeals from said notice of deficiency and on January 13, 1936, filed 
an amended petition, and on January 17. 1936, the Commissioner 
filed his answer to the amended petition. The case was heard before 
the Board of Tax Appeals on May 24, 1938, and on September 

30 16, 1938. the Board promulgated its “Findings of Fact and 
Opinion” and on September 17, 1930, entered its decision find¬ 
ing that there is no deficiency in income tax for the fiscal year Mav 1, 
1930 to April 30, 1931. 

Upon motion of the Commissioner filed November 10,1938, to vacate 
and correct the decision entered September 17, 1930. and to correct the 
findings of fact promulgated September 16, 1938, the Board on 
November 29, 1938, vacated its decision and entered an order correct¬ 
ing certain statements in respect to the taxable year involved and 
deleted others and entered a corrected decision on the same day finding 
that there is no deficiency in income tax for the year 1931. 

Petitioner on review seeks a review of the Board’s decision by virtue 
of the provisions of the Revenue Act of 1926, Section 1001-1005, C. 27, 

44 Stat. 9, as amended by the Revenue Act of 1928, Section 603, C. 852, 

45 Stat. 873, and further amended by the Revenue Act of 1932, Section 
1001, C. 209, 47 Stat. 169 and as further amended by the Revenue Act 
of 1934, Section 519, C. 277, 48 Stat. 680, and subsequent Revenue 
Acts. 

Ill 

NATURE OF CONTROVERSY 

Simon Boekman the taxpayer herein is an individual and is a 
nonresident alien residing in Amsterdam, Holland. He is a mem¬ 
ber of the firm of Cardozo & Boekman, which was engaged 

31 in business as commission broker in grains and other commod¬ 
ities, with offices located in Amsterdam, Holland, and Hamburg, 

Germany. Prior to the year 1930 purchases and sales of commodities 
were made by the taxpayer and the foreign firm through various 
brokers and corporations in this country. In 1930, while the taxpayer 
was in this country for a short period of time, a partnership firm 
known as Cardozo & Boekman was organized in order to concentrate 
all of the business previously carried on here into one channel, and 
arrangements were made for desk space in the offices of the Rosen¬ 
baum Grain Corporation, New York, N. Y., where a clerk was engaged 
to handle the necessary work. The duties of the clerk were to receive 
orders cabled from abroad for the purchase and sale of commodities 
and retransmit them to various brokers in this country. The respec¬ 
tive brokers would execute the orders so received and confirm them 
through the New York firm which in turn cabled the confirmation 
abroad. No cash was transmitted to or received through Cardozo & 
Boekman, New York, but the necessary money to cover the respec¬ 
tive contracts was transmitted by the foreign firm directly to the brok¬ 
ers in this country. 



GUY T. HELVERING VS. SIMON BOEKMAN 17 

The taxpayer and his partner, Cardozo, were members of the New 
York Cotton Exchange and the Chicago Board of Trade, and 
because of these memberships and the fact that orders were 

32 received by the brokers from and confirmed to the New York 
office, the New York firm was charged the domestic rate of com¬ 
missions on contracts, which was one-half of the rate charged foreign 
customers. This differential in commissions gave rise to the income 
of Cardozo & Boekman, New York, the petitioner’s distributive share 
of which is involved in this proceeding. 

A partnership return was filed by Cardozo & Boekman. New York, 
for the taxable period May 1, 1930 to April 20,1931, which was signed 
by the taxpayer February 11, 1932. The deductions shown on the 
return exceeded the gross income reported, but due to the disallowance 
of a bad debt deduction claimed, the partnership realized a profit from 
sources within the United States amounting to $41,179.58. 

Inasmuch as the taxpayer filed no individual Federal income tax 
return for the taxable year, the Commissioner made one on his behalf 
on November 15, 1933 pursuant to the applicable provisions of the 
statutes, showing a net income of $20,569.79 as petitioners’ distributive 
share of the partnership net income and asserted a tax thereon of 
$1,278.98 and 25% penalty of $319.75. The Board originally found as 
a fact that the Commissioner filed a return on behalf of the taxpayer 
on February 15,1933. The Board deleted this finding from its findings 
of fact by order entered November 29, 1938. The evidence adduced in 
this case discloses that the Commissioner made a return on behalf of 
the taxpayer on November 15, 1933 for the Second Collection District 
of New York (Ex. B). 

33 Section 212 of the Revenue Act of 1925 (45 Stat. 791) pro¬ 
vides that “In the case of a nonresident alien individual gross 

income includes only the gross income from sources within the 
United States.” Section 119 of the Act provides that “The following 
items of gross income shall be treated as income from sources within 
the United States: (1) Interest * * *; (2) “Dividends * * *; 
(3) Personal services * * ^; (4) Rentals and royalties * * *; 
(5) Sale of real property * * 

The provisions contained in Section 119 of the Revenue Act of 
1926 (45 Stat. 791) are substantially the same as Section 217 of the 
Revenue Act of 1921, 42 Stat. 227; of the Revenue Act of 1924, 43 
Stat. 253; the Revenue Act of 1926, 44 Stat. 9; and Section 119 of 
the Revenue Act of 1934, 48 Stat. 680. 

Taxpayer contended before the Board that the income in question 
here did not fall within any of the classifications enumerated in Sec¬ 
tion 119, supra, and that said income was therefore not subject to 
tax. The Commissioner urged, on the other hand, that Section 119 
was not intended by Congress to be all inclusive; that the classifica¬ 
tions of income therein set forth are not to be treated as exclusive 
of gross income as set forth in the broad provisions of Section 22 (a) 
of the Act. The latter section defines “gross income” as including, 
among other things, gains, profits, or income of whatever kind and 
in whatever form paid, or from professions, vocations, trades, 

34 businesses, commerce, or sales, or dealing in property; also 
from the transaction of any business carried on for gain or 

profit, or gains or profits, and income derived from any source 
whatever. 
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On authority of N. V. Koninklijke Hollandische Lloyd (Royal 
Holland Lloyd) (1936) 34 B. T. A. 830, the Board, in its opinion 
held, in effect, that the income, in order to be taxable must fall within 
the limited scope of the provisions of Section 119. The Board also 
said that the only subdivision of Section 119 which the Commis¬ 
sioner could urge in support of the tax was the one taxing personal 
services, but found that no personal services were performed by the 
taxpayer in the United States. 

In deciding that there is no deficiency in tax, the Board concluded 
there is no penalty. If a deficiency should be determined in this 
case, the imposition of the 25% penalty for delinquency in filing the 
return is mandatory, although the return was made by the Commis¬ 
sioner (Cf. G. C. M. 17478 (1937)—1; C. B. P. 122). 

The Board’s decision is contrary to the Commissioner’s consistent 
practice. The Bureau has consistently held that the definition of 
gross income from “sources in the United States” contained in Sec¬ 
tions 119 and 217 of the above-cited revenue acts, is not an all inclu¬ 
sive definition of gross income from “sources within the United 
States—which is taxable to a nonresident alien or to a foreign cor¬ 
poration. 

The effect of the Board’s decision is to restrict the definition of 
gross income as defined in Section 22 (a) of the Revenue Act of 
1928, and is accordingly contrary to the applicable Revenue 
Act. 

35 III 

ASSIGNMENTS OF ERROR 

That the Commissioner of Internal Revenue, being aggrieved by 
the opinion and decision of the United States Board of Tax Appeals 
in this proceeding hereby petitions for a review of said opinion and 
decision by the United States Court of Appeals for the District of 
Columbia, and for the correction of the manifest errors which therein 
occurred and intervened to his prejudice. The errors committed by 
the Board, which are relied upon by the Commissioner as the basis 
of this petition for review, are as follows: 

1. The Board of Tax Appeals erred in holding and deciding that 
the sum of $20,589.79, representing the taxpayer’s distributive share 
of the income of the resident partnership of Cardozo and Boekman 
for the fiscal year ended April 30, 1931, is not includible in his gross 
income for the calendar year 1931 from sources within the United 
States within the meaning of Section 119 of the Revenue Act of 
1928. 

2. The Board of Tax Appeals erred in holding and deciding that 
the gross income earned by the resident partnership of Cardozo and 
Boekman and distributable to the taxpayer in the year 1931, is limited 
to the items of income from sources specified in'Section 119 (a) of 
the Revenue Act of 1928, and that the provisions of Section 22 (a) 
of the same Act, defining gross income, are not applicable. 

3. The Board of Tax Appeals erred in holding and deciding that 
the distributable income of the partnership of Cardozo and 

Boekman taxable to the taxpayer is confined, strictly to items 

36 expressly described in Section 119 of the Revenue Act of 1928, 
as gross income from sources within the United States. 
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4. The Board of Tax Appeals erred in failing to construe and 
interpret Section 119 (a) of the Revenue Act of 1928 in connection 
and mutually with Section 22 (a) of the same Act. 

5. The Board of Tax Appeals erred as a matter of law in that 
its opinion and decision in effect restrict the general definition of 
gross income as defined in Section 22 (a) of the Revenue Act of 1928. 

6. The Board of Tax Appeals erred in failing to hold and to de¬ 
cide that the item specifically treated as gross income in Section 119 
(a) of the Revenue Act of 1928 are not exclusive of gross income as 
defined by Section 22 (a) of the Revenue Act of 1928. 

7. The Board of Tax Appeals erred in failing to find and to hold 
that the activities of the partnership of Cardozo and Boekman, a 
resident partnership of which taxpayer was a partner, constituted 
the rendering of services which were performed entirely within the 
United States and that its gains, profits, and income were derived 
from such sources. 

8. The Board of Tax Appeals erred in failing to hold and to 
find that the difference in commissions charged tne partnership of 
Cardozo and Boekman, of which the taxpayer was a partner, by the 
“Exchanges” for a “round turn” and the commission charged the 

foreign customers by the said partnership, was a gain derived 

37 from sources within the United States and subject to tax under 
the provisions of the revenue act involved. 

9. The Board of Tax Appeals erred in concluding and holding 
that the taxpayer did not render personal services within the Unitea 
States, which give rise to taxable income from sources within the 
United States in the year 1931. 

10. The Board of Tax Appeals erred in concluding and holding 
that the taxpayer did not receive in the year 1931 taxable income 
from sources within the United States. 

11. The Board of Tax Appeals erred in failing to hold and to 
find that since the taxpayer derived taxable income from sources 
within the United States in the year 1931 and having made and filed 
no income tax return for the taxable year 1931, as required by the 
revenue act, is subject to a 25% penalty for failure to make and 
file an income tax return as provided by Section 291 of the Revenue 
Act of 1928 and Section 3176 Revised Statutes, as amended by the 
Revenue Act of 1928. 

12. The Board of Tax Appeals erred in failing to find and to hold 
that the Commissioner of Internal Revenue properly asserted against 
the taxpayer a 25% penalty for failure to make and file an income 
tax return for the taxable year 1931. 

13. The Board of Tax Appeals erred in that its decision is not 
supported by and is contrary to the evidence. 

38 14. The Board of Tax Appeals erred in failing to find as 
a fact that the taxpayer has not at any time filed a Federal 

income tax return. 

15. The Board of Tax Appeals erred in failing to find and deter¬ 
mine that there is due from the taxpayer a deficiency in income 
tax for the taxable year 1931 in the amount of $1,278.98 and a 25% 
penalty for failure to make and file an income tax return in the 
amount of $319.75. 
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16. The Board of Tax Appeals erred in deciding and finding that 
there is no deficiency in income tax and penalty for the taxable 
year 1931. 

Wherefore, the Commissioner petitions that said findings of fact 
and opinion and decision of the United States Board of Tax Appeals 
be reviewed by the Court of Appeals for the District of Columbia; 
that a transcript of the record be prepared in accordance with the 
law and the rules of said court and be transmitted to the Clerk of 
said court for filing and that appropriate action be taken to the 
end that the errors herein complained of may be reviewed and 
corrected by said court. 

James W. Morris, 

Assistant Attorney General , 
(Signed) J. P. Wenchel, 

R. L. W. 

J. P. Wenchel, 

Chief Counsel , 
Bureau of Internal Revenue . 

Of Counsel: 

Claude R. Marshall, 

Special Attorney , 

Bureau of Internal Revenue. 

CRM/ELS. 1/13/39. 

39 United States or America. 

District of Columbia , ss: 

Claude R. Marshall, being duly sworn, says that he is a Special 
Attorney in the Bureau of Internal Revenue and as such is duly 
authorized to verify the foregoing petition for review; that he has 
read said petition and is familiar with the contents thereof; that 
said petition is true of his own knowledge except as to the matters 
therein alleged on information and belief, and as to those matters 
he believes it to be true. 

Claude R. Marshall. 
Claude R. Marshall. 

Sworn and subscribed to before me this 8th day of February 1939. 

Marcellette M. Taylor, 

Notary Public. 

My commission expires 4/1/40. 

CRM/mtr. 

40 Notice of filing petition for review 

In the United States Court of Appeals for the District of Columbia 

B. T. A. Docket No. 82185 

Guy T. Helvering, Commissioner of Internal Revenue, petitioner 

on REVIEW 

V. 

Simon Boekman, respondent on review 

Received Feb. 17, 1939. U. S. Board of Tax Appeals. United 
States Board of Tax Appeals. Filed Feb. 17,1939. 
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To J. E. Lawlor, Esq., 

7 Dey Street , New York , York. 

You are hereby notified that the Commissioner of Internal Revenue 
did, on the 10th day of February 1939, file with the Clerk of the 
United States Board of Tax Appeals, at Washington, D. C., a peti¬ 
tion for review by the United States Court of Appeals for the 
District of Columbia, of the decision of the Board heretofore ren¬ 
dered in the above-entitled case. A copy of the petition for review’ 
and the assignments of error as filed is hereto attached and served 
upon you. 

Dated this 10th day of February 1939. 

J. P. Wenchel, 

(Signed) J. P. Wenchel, 

R. L. W. 

Chief Cownsel , 
Bureau of Internal Revenue. 

Personal service of the above and foregoing notice, together with 
a copy of the petition for review and assignments of error mentioned 
therein, is hereby acknowledged this 14th day of February 1939. 

J. E. Lawlor, 

Attorney fo-r Respondent on Review. 

41 NOTICE OF FILING PETITION FOR REVIEW 
In the United States Court of Appeals for the District of Columbia 

B. T. A. Docket No. 82185 

Guy T. Helvering, Commissioner of Internal Revenue, petitioner 

on REVIEW 

V. 

Simon Boekman, respondent on review 

United States Board of Tax Appeals. Filed Feb. 17, 1939. 

To William S. Donner, Esq., 

Attomey-in-Fact for Simon Boekman , 

13I. Broadview Avenue , New Rochelle , New York 
{Formerly, c/o Rosenbaum, Grain Corporation, 2 
Broadway , New York , New York). 

You are hereby notified that the Commissioner of Internal Revenue 
did, on the 10th day of February 1939, file with the Clerk of the 
United States Board of Tax Appeals, at Washington, D. C., a peti¬ 
tion for review by the United States Court of Appeals for the Dis¬ 
trict of Columbia, of the decision of the Board heretofore rendered 
in the above-entitled case. A copy of the petition for review and 
the assignments of error as filed is hereto attached and served upon 
you. 

Dated this 10th day of February 1939. 

(Signed) J. P. Wenchel, 

R. L. W. 

J. P. Wenchel, 

Chief Cownsel , 
Bureau of Internal Revenue. 
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Personal service of the above and foregoing notice, together with 
a copy of the petition for review and assignments of error mentioned 
therein, is hereby acknowledged this 14th day of February 1939. 

W. S. Donner, 

Attomey-in-Fact for Respondent on Review. 

42 NOTICE OF FILING PETITION FOR REVIEW 
In the United States Court of Appeals for the District of Columbia 

B. T. A. Docket No. 82185 

Guy T. Helvering, Commissioner of Internal Revenue, petitioner 

on review 

v. 

Simon Boekman, respondent on review 

Received Feb. 17, 1938. U. S. Board of Tax Appeals. United 
States Board of Tax Appeals. Filed Feb. 17, 1939. 

To George S. Hills, Esq., 

122 E. l$nd Street, New York , New York. 

You are hereby notified that the Commissioner of Internal Revenue 
did ? on the 10th day of February 1939, file with the Clerk of the 
United States Board of Tax Appeals, at Washington, D. C., a peti¬ 
tion for review by the United States Court of Appeals for the Dis¬ 
trict of Columbia, of the decision of the Board heretofore rendered 
in the above-entitled case. A copy of the petition for review and 
the assignments of error as filed is hereto attached and served upon 
you. 

Dated this 10th day of February 1939. 

(Signed) J. P. Wenchel, 

R. L. W. 

J. P. Wenchel, 

Chief Counsel, 
Bureau of Internal Revenue. 

Personal service of the above and foregoing notice, together with 
a copy of the petition for review and assignments of error mentioned 
therein, is hereby acknowledged this 11th day of February 1939. 

Geo. S. Hills, 

Attorney for Respondent on Review, 

Of Counsel. 
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43 Notice of filing 'petition for review 

In the United Slates Court of Appeals for the District of Columbia 

B. T. A. Docket No. 82185 

Gut T. Helvering, Commissioner of Internal Revenue, petitioner 

ON REVIEW 


V. 

Simon Boekman, respondent on review 
United States Board of Tax Appeals. Filed Mar. 29, 1939. 

To Simon Boekman, 

% Cardozo <& Boekman , Handelmaatschappij , 

Amsterdam , Holland. 

You are hereby notified that the Commissioner of Internal Revenue 
did, on the 10th day of February 1939, file with the Clerk of the 
United States Board of Tax Appeals, at Washington, D. C., a peti¬ 
tion for review by the United States Court of Appeals for the Dis¬ 
trict of Columbia, of the decision of the Board heretofore rendered 
in the above-entitled case. A copy of the petition for review and 
the assignments of error as filed is hereto attached and served upon 
you. 

Dated this 10th day of February 1939. 

(Signed) J. F. Wenchel, 

R. L. W. 

J. P. Wenchel, 

Chief Counsel , 
Bureau of Internal Revenue. 

Personal service of the above and foregoing notice, together with 
a copy of the petition for review and assignmments of error men¬ 
tioned therein, is hereby acknowledged this 7th day of March 1939. 

Simon Boekman, 
Respondent on Review. 

CRM/mtr. 2/10/39. 

44 Statement of evidence 

In the United States Court of Appeals for the District of Columbia 

B. T. A. Docket No. 82185 

Guy T. Helvering, Commissioner of Internal Revenue, petitioner 

on REVIEW 


V. 

Simon Boekman, respondent on review 

Filed March 31, 1939. United States Board of Tax Appeals.. 
Lodged Mar. 23, 1939. 
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This cause came on for hearing before the Honorable Ernest H. 
Van Fossan, Member of the United States Board of Tax Appeals, on 
May 24, 1938, at New York, New York. George S. Hills, Esq., and 
J. E. Lawlor, C. P. A., appeared for the taxpayer and Allen T. Akin, 
Esq. (Honorable J. P. Wenchel, Chief Counsel, Bureau of Internal 
Revenue) appeared for the Commissioner of Internal Revenue. 

Thereupon, the taxpayer, to maintain the averments of his petition, 
called as a witness, Mr. William S. Dooner, who having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 


By Mr. Hills : 

I am an accountant. Yes, I specialize in a particular form of ac¬ 
counting. I have been in the grain business tor about 18 years. I 
was employed in May 1930, and prior thereto with Chesapeake Export 
Company, a subsidiary of the Rosenbaum Grain Corporation in New 
York. The Rosenbaum Grain Corporation was the Chicago office 
of grain merchants and commission brokers, elevator opera- 

45 tors. Their office in New York was The Produce Exchange, 
2 Broadway. From May; 1, 1930, to April 30, 1931, I was em¬ 
ployed in the New York office"* of Chesapeake Export Company. I 
was Secretary of the Chesapeake Export Company, office manager, 
director, assistant secretary to Rosenbaum Gram Company. I was 
also office manager of the New York office of the Rosenbaum Grain 
Corporation. My duties as office manager of the Rosenbaum Grain 
Corporation was to supervise the entire office; handle all the corre¬ 
spondence ; spend some time on the floor of the Exchange buying and 
selling grain, quoting grain. I think that about covers everything, 
and also the accounting. 

I am acquainted with Simon Boekman. I think I first met him 
about 1925 or 1926. A little of my business transactions with him 
were: He had been a customer of the Rosenbaum Grain Corporation 
in Amsterdam. He would cable his orders to us in New York. We 
had a private telegraph wire from the New York office to the Chi¬ 
cago office, and we would relay these orders that came in by cable 
from Boekman and other foreign customers, and they would be exe¬ 
cuted on the various exchanges, as indicated by the nature of the 
order. Some of these orders would be on Winnipeg; some would be 
on Chicago and Kansas City. The New York order on other com¬ 
munity exchanges would be handled in New York, such as the Cot¬ 
ton Exchange and the Commodity Exchange. 

As office manager of the Rosenbaum Grain Corporation, I did from 
time to time, prior to May 1, 1930, handle commission business for 
the firm of Cardozo & Boekman in Amsterdam. Mr. Boekman came 
to New York in March or April of 1930. He came to our office and 
I met him there. The purpose of his visit was to discuss with 

46 us the possibility' of forming an office in New York in order 
to concentrate all of his business into one channel. In other 

words, they would have business prior to that date with Rosenbaum 
Grain Corporation and with other brokers in New York, such as Farr 
& Company, and Schwabach, who would handle their cotton or sugar 
business, and they wanted to concentrate this into one office so that 



GUY T. HELVERING VS. SIMON BOEKMAN 


25 


one cable would take all of their orders, and the New York office 
would distribute those orders to the respective brokers in this coun¬ 
try ; the grain business going to Rosenbaum and the other business to 
Farr & Company and I think Schwabach. I think Mr. Boekman 
stayed within the United States on that visit about a week or ten 
days. He made the arrangements and during that period he made 
arrangements with Rosenbaum Grain Corporation to handle certain 
matters for him from abroad. He arranged to take desk space in our 
office in New York. He asked us to assign one of our men to handle 
the cables and the accounting for him, and I agreed to assign him a 
man, and we gave him desk space and I think arranged to charge 
him $70.00 a month for the rent of that space and telephone service. 

I assigned a young man whom I had in the office for a number of 
years, who was familiar with cables, and decoding of cables and cod- i 
ing them, by the name of John N. August or Jacob N. August. 

When the cables were received from the Amsterdam office of Car- 
dozo & Boekman they would be addressed to the—registered cable 
address for Rosenbaum prior to 1930. Then after that date, they 
were addressed to—cable registered address for Cardozo & Boekman, 
which had been designated as “Carmiboek.” It is a sort of a con- | 
traction, I think for Cardozo & Boekman. 

47 As office manager I made arrangements for the opening of 
the books of Cardozo & Boekman, New York. They were | 

maintained under my supervision in our office during all the time 
they were there. The books were opened as of May 1930, and I think | 
were closed in July or September of the next year, or July or October, j 
Mr. Boekman returned to Europe prior to May 1, 1930. I saw him 
next in April of 1931. Between May 1, 1930, and April 1931, I had 
correspondence with Mr. Boekman. That correspondence was always 
addressed to Amsterdam, Holland. I know of my own knowledge 
that Mr. Boekman was not within the United States from May 1, 
1930, until some time in April 1931. When he returned in April 1931, 
he stated the purpose of nis visit was to seek financial help. Condi¬ 
tions in Germany had gotten very bad—financially, and he wanted to j 
get Rosenbaum to advance, or to invest in his business a certain sum 
of money. His visit had nothing whatever to do with the operations 
of Cardozo & Boekman in New York. Mr. Boekman while here dur¬ 
ing that portion of a month in April 1931, did not make or execute 
any orders to Cardozo & Boekman in New York. 

I am acquainted with all the clients of Cardozo & Boekman so far 
as the New York end is concerned. I know the various accounts. 
None of those clients are residents of the United States. To my 
knowledge, Cardozo & Boekman had no clients other than clients 
located in countries foreign to the United States of America. I don’t 
know of any others. Cardozo & Boekman of New York had a bank 
account. An account was opened, a small deposit account of $500.00, 
but the account was never used. It remained there. Cardozo & Boek¬ 
man did not clear their own transactions. They were cleared by 

48 the brokers in the United States—in Chicago, or New York— 
wherever the orders were given. All of the transactions of 

Cardozo & Boekman. New York, were cleared by outside brokers. 

No cash was transmitted to or through Cardozo & Boekman of New 
York. The cash was transmitted direct from Amsterdam or Ham- 
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burg, whichever the case may be, to the brokers themselves in the 
United States, never to Cardozo & Boekman, New York, but Cardozo 
in New York would be advised of these transfers. As a matter of 
fact the margin calls would be made to the same cable of Cardozo 
& Boekman in New York. If Cardozo & Boekman in New York 
made a margin call, the funds to meet that call would be paid to 
Amsterdam, or from Amsterdam. No cash transactions and no 
clearances of cash or other items went through the New York office. 

The Chesapeake Export Company advanced the money in cash to 
pay the expenses of tne New York office and they would be reim¬ 
bursed by a check from Amsterdam. Cardozo & Boekman, New York, 
did not even pay its own expenses—they did not as far as cash is 
concerned. Mr. Boekman was here in the territorial limits of the 
United States on his second visit in April 1931, no longer than two 
weeks at the most. In that length of time he went to Chicago and 
came back to New York in between. He went back to Europe. I 
have not seen him since. He has been within the United States since 
then. I got a letter from him in which he said he was here. I think, 
last October or November. But so far as I know he has been in 
the United States only once since April 1931. 

He returned to Europe before May 1, 1931. I fix that date in my 
mind because when he asked us to advance him some money, 

49 we told him that we would send one of our men to Europe to 
look into conditions, and we sent Mr. C. J. Batter, who sailed 

for Europe on May 1, 1931. Mr. Boekman had already left prior 
to that date. Mr. Cardozo was the other member of this firm. I 
don’t recall ever meeting Mr. Cardozo. I was corresponding with the 
firm of Cardozo & Boekman. I wrote one letter to Mr. Cardozo per¬ 
sonally, enclosing his tax papers in 1917, but that was the only letter 
I ever addressed to him. The other letters were addressed to Mr. 
Boekman. As the office manager of Rosenbaum Grain Corporation 
and the man who made arrangements for the opening of Cardozo & 
Boekman in New York, I do not have any knowledge as to whether 
or not Mr. Cardozo was within the United States during the period 
May 1,1930, to April 30,1931. I would say that if he did come to the 
United States, he would visit his own office. Cardozo & Boekman did 
not represent any clients located within the United States. Cardozo 
& Boekman did not buy and sell grain or other commodities for their 
own account during this period; they acted solely as commission 
brokers. 

The commissions on domestic sales are a quarter of a cent a bushel. 
In Europe they can charge their clients any commission they want, 
because the Exchanges do not govern, or cannot govern, the amount 
of commissions that the brokers can charge to foreign clients, or 
customers, so that they would have to pay for the execution of these 
orders or trades, a quarter of a cent a bushel, which would be charged 
on the P. & S., that is, the purchase and sale, by the executing broker. 
Then when they billed their customers in Europe, they may charge 
a cent a bushel. Cardozo & Boekman in Amsterdam would 

50 have customers in Holland and Germany and France, and all 
Central Europe, consisting of traders in commodities, com¬ 
modity futures, future contracts. Those futures would be traded in 
on various exchanges of the world, maybe in Liverpool, maybe in 
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Chicago, on the Board of Trade, Kansas City, Winnipeg, on the 
New York Exchange, the Cotton Exchange. These traders in Europe 
would give Cardozo & Boekman an order to buy or sell—Cardozo & 
Boekman, Amsterdam. These traders would give the order to Car¬ 
dozo & Boekman in Amsterdam to buy or sell futures in the respec¬ 
tive markets that they desired to trade in. If those trades were in 
Liverpool, they would cable that order, and Cardozo & Boekman, 
Amsterdam, would cable that order to Liverpool—to whomever they 
would have in Liverpool, maybe another broker, an agent, maybe their 
own people. I don’t know who they had in Liverpool. If they ef¬ 
fected orders in this country, they would be cabled to Cardozo & 
Boekman in New York, which would distribute them to the proper 
brokers. If they were grain orders they would be given to Rosenbaum 
in Chicago. If they were Winnipeg orders, they would also be given 
to Rosenbaum in Chicago, who would relay those to their Winnipeg 
office. If they were cotton orders, or hides, or cocoa, sugar, they 
would be delivered by Cardozo & Boekman, New York, to Farr & 
Company or to Schwabach in New York. When the trades were 
executed, the various brokers would report back the execution to 
Cardozo & Boekman, New York, who would cable those executions 
direct to Cardozo & Boekman, Amsterdam. Amsterdam would relay 
those executions to the customers who placed the orders. 

The books of Cardozo & Boekman, New York, were maintained 
under my direction. I am familiar with the income as shown 

51 on those books. The firm of Cardozo & Boekman, New York, 
derived no income from interest during the period May 1, 1930, 

to April 30,1931. No interest received of any kind. Cardozo & Boek¬ 
man, New York, derived no income from dividends; it derived no in¬ 
come from rents or royalties; it derived no income from the sale of 
real property; and it derived no income from the sale of personal 
property. Its only income would be from commissions derived from 
the execution of orders, as I have testified, for foreign customers or 
foreign clients of the Amsterdam office of Cardozo & Boekman. Car¬ 
dozo & Boekman did not receive at any time orders for execution from 
any source other than Cardozo & Boekman in Amsterdam. I did no 
business for its own account other than for the account of the Am¬ 
sterdam or Hamburg office. They may have cabled direct through 
Hamburg sometimes. Cardozo & Boekman have an office in Ham¬ 
burg. But, Cardozo & Boekman did no business for any person, firm, 
or corporation anywhere in the world, except Cardozo & Boekman, 
Amsterdam, or Cardozo & Boekman, New York, or Hamburg. 

The company earned its money as follows: The domestic commis¬ 
sion rates are a quarter of a cent a bushel—by domestic I mean this 
country—and the foreign rates are three-eighths of a cent. Any one 
domicile in this country would be domestic rates, foreign would be 
three-eighths. Now, the executing broker would charge, that is, 
Rosenbaum Grain would charge Cardozo & Boekman a quarter of a 
cent, because if it was a domestic rate it -would be a quarter. If it 
was a foreign rate, it would be three-eighths. The difference between 
the quarter and the three-eighths is to cover the cable expense which 
the broker would have to pay if he were reporting to Europe. 

52 In view of the fact that Rosenbaum would report to New York, 
Cardozo & Boekman, they only charged them a quarter instead 


28 


GUY T. HELVERING VS. SIMON BOEKMAN 


of the three-eighths, because they did not have to have the cable 
expense. Cardozo & Boekman would have to pay those cable ex¬ 
penses themselves, and that quarter is to cover the cost of those 
cables. Now, that is a quarter that they would have to pay to Rosen¬ 
baum. Then in charging the customers in Europe, they mi"ht charge 
them a half, three-quarters, or a cent a bushel, because there is no 
control over the amount of commissions that they charge oyer there. 

The collections were made from customers on the other side. The 
commissions are added to the trades of those customers, and they pay 
the commissions. 

The transmission of this quarter cent to Rosenbaum is as follows: 
When the trade is made, Cardozo & Boekman in Amsterdam must put 
up sufficient margin to cover the requirements of that trade, plus what~ 
ever commissions are due, or will be due. In other words, the account 
must be kept margined so that in arriving at the margin, they also 
figure in the commission, so that the margin is always put up and is 
always in the possession of the executing broker, because they are 
protected. Then, when the trade is closed out, why then the balance 
is reduced or increased according to whether there is a loss or a profit. 
Amsterdam maintained the margin accounts with Rosenbaum. They 
cabled money direct to Rosenbaum, or Farr, or Schwabach, or who¬ 
ever the brokers happened to be. Amsterdam cabled the money direct. 
There was no money paid, however, by Cardozo & Boekman in New 
York. No money went to our office as the agent or representative 
for Cardozo & Boekman in New York. No money was handled here 
at all. 

53 They recorded the executions when the trades are closed out 
and the monies transferred—the money would be posted in 
there, because New York would be advised of these transfers of funds. 
As a matter of fact, the course would be to and from New York. 
They would transmit the cable to Amsterdam, and then the funds 
would be paid directly from Amsterdam. 

Cross-examination by Mr. Akin: 

Cardozo & Boekman, Amsterdam, was a partnership. I received 
orders from Cardozo & Boekman Handelmaatschappij, which I think 
is a corporation; it is the Amsterdam company. I think the Allge- 
meinen is also a corporation—but I can’t be certain of that—it is the 
Hamburg company. I am familiar with the rules of the commodity 
exchanges. A corporation can be a member and on the Board of 
Trade. Rosenbaum was a member of the Board of Trade; they were 
a corporation. If you are a member prior to a certain date, I think, 
which is about five years ago or a little bit longer, you could be a 
member. Since then I think the rule has been changed, but we were 
members for probably 40 years. Mr. Boekman was a member of the 
Board of Trade and I think they were members of the Cotton Ex¬ 
change. I don't know who was the Board member—either Mr. Car¬ 
dozo or Mr. Boekman—one was a member of the Board of Trade. It 
may be the same member was in both—the New York Cotton Ex- 
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change and in the Board of Trade, or it may be that one was on the 
Board of Trade and the other was on the Cotton Exchange, but I 
cannot be certain of that. 

In dealing with a member of the Board of Trade, I as a broker 
handling grain transactions, charged him just one-half of 
54 the commission on a contract as I would charge one who is not 
a member of the Board of Trade. Of the regular commission I 
charged the member of the, Board of Trade one-half the amount. Five 
thousand bushels of grain is considered in a contract, and at one- 
quarter a cent a bushel that would be six and a quarter, which would 
be the commission charged to a member of the Board of Trade on the 
round turn. I would charge that to the member of the Board of 
Trade on the round turn, but on an ordinary customer—not a mem¬ 
ber—it would be twelve fifty. The commission would be six dollars 
and 70 cents to a nonmember just on the purchase. I might explain 
that no commission is charged until the trade is closed. In other 
words, until it is a round turn it is carried on the books as an open 
trade. Then, when it is closed out, you have your round turn, so it 
will be either $6.25 or $12.50, as the case may be. I have testified 
that the Amsterdam office or the Handelmaatschappij, or the corpo¬ 
ration, would transmit to the partnership of Cardozo & Boekman an 
order to buy or sell so many contracts. If it were a grain order 
the partnership would then give me the order for execution, that is, 
give the Rosenbaum Company the order for execution. The account 
was opened with Rosenbaum and they would carry the account. After 
the cable was decoded and deciphered and translated, then Cardozo & 
Boekman of New York would transmit the order to Rosenbaum. 
Rosenbaum would execute the order, and when the cable was received 
to sell this particular contract, so that you would have a round turn, 
that order would likewise come from Handelmaatschappij to Cardozo 
& Boekman, New York, and they would then give it to me, and I 
would go through the necessary details to make a round turn. 

Assuming one contract, I would charge Cardozo & Boekman of New 
York a commission of a quarter. On one contract, the com- 
55 mission would be $6.50, for the reason that Cardozo & Boek¬ 
man were members of the Board of Trade. Yes, I was familiar 
with the books of Cardozo & Boekman, New York. Cardozo & Boek¬ 
man of New York would charge Handelmaatschappij a commission 
of three-eights, or $12.00—just one-half more of what I charged 
them—what Rosenbaum would charge Cardozo & Boekman of New 
York. The excess of the commissions which Cardozo & Boekman 
of New York charged to Handelmaatschappij over the amount of 
commissions which I charged to Cardozo & Boekman, New York, and 
the commissions which are at issue in this case; they are reflected 
in the gross income reported on that return. 
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I am familiar with Boekman's signature. The witness 
what was purported to be a partnership return of Card 
man, Produce Exchange Building, 2 Broadway, New Y 
modity brokers, which was signed, was identified by the 
the signature as that of Mr. Boekman. 

Thereupon, the said partnership return was introduced 
and without objection was received in evidence, and ms 
spondent’s Exhibit A, and made a part of the record, s 
copy of which is attached hereto and made a part hereof, 
being shown the aforesaid return (Exhibit A), continu 

Line eleven shows commissions earned, $118,795.00. 1 
what Rosenbaum charged Cardozo & Boekman in New 
the eighth that is charged to Cardozo & Boekman in Air 
other words, that is the three-eighths, or approximately t 
The charge of commissions paid represents—down belo 
what Rosenbaum and others charged. The amount appe; 

21, commissions paid, $55,870.70, represents the air 
56 were charged to Cardozo & Boekman, New* Yoi 

orders which I received from Cardozo & Boekman 
were executed in the name of Cardozo & Boekman, Ne\ 
not in the name of Handelmaatschappij or the corporat: 
burg, Germany. 

Thereupon, Mr. Akin offered in evidence the income ta 
the year 1931 of Simon Boekman, which was made by 1 
sioner of Interal Revenue, under the provisions of Sectioi 
Revised Statute, which shows the amount of the incom 
been determined to be Boekman’s. 

By Mr. Hill: 

No objection, provided it is known, as you state, it was 
Commissioner, and not made by the- 

The Member. He has so stated. 

Mr. Hill. Yes, he has so stated. 

The said document was received in evidence and marke 
ent’s Exhibit B,” and made a part of the record; a photos 
attached hereto and made a part hereof. 

Redirect examination by Mr. Hill: 

Before I had office arrangements in New York witl 
Boekman, Boekman & Cardozo of Amsterdam was buyin, 
as a commission agent, grain and other commodities in 
They are doing the same business as during the year — 
business was done before that was done during this on 
same business exactly and the same customers. 

So far as the services of the Amsterdam office wer 
they served their clients in the same fashion except that 
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direct to the brokers. They saved on their cable expenses by 
57 setting up a man in New York to receive and distribute cables. 

This man in New York had no authority of his own to coun¬ 
termand orders from Amsterdam; they had no volition of their own. 
They acted merely as an agent or a conduit for the receipt and dis¬ 
tribution of cables. 


HEARING CONCLUDED 

The foregoing evidence is all of the material evidence adduced at 
the hearing before the Board of Tax Appeals, and the same is ap¬ 
proved by the undersigned, J. P. Wenchel, Chief Counsel, Bureau of 
Internal Revenue, as attorney for the Commissioner of Internal 
Revenue. 

(Signed) J. P. Wenchel, 

R. L. W. 

J. P. Wenchel, 

Chief Counsel, 
Bureau of Internal Revenue. 


The foregoing is all of the material evidence adduced at the hear¬ 
ing before the Board of Tax Appeals, and the same is approved by 
the undersigned, as attorney for the respondents on review. 


Attorney for respondents on review. 


Approved and ordered filed this 31st day of March, 1939. 

(s) Ernest H. Van Fossan, 

Member. 
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EXHIBITS TO BE ATTACHED HERE 


Respondent’s Exhibit A (Photostat copy)—Partnership return of 
Cardozo & Boekman for fiscal year ended April 30, 1931, and papers 
attached. 

Respondent’s Exhibit B (Photostat copy)—Nonresident Alien In¬ 
come Tax Return for calendar year 1931 of Simon Boekman made 
and signed by Guy T. Helvering, Commissioner. 
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COM: FM. 


Treasury Department, 
Internal Revenue Service, 
New York, N. Y., October 20,1933. 


In re: Cardozo & Boekman, % Rosenbaum Grain Corp., 2 Broadway, 
New York, N. Y. 

Commissioner of Internal Revenue, 

'Washington, D. C. 

Attention: IT: AR: A-2, FAJ. 

All papers in this case have been previously forwarded to the 
Bureau under date of May 12, 1933, covering the year 1931. 
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On the basis of Department letter dated May 12, 1933, symbols as 
noted above, a reinvestigation was made, the results of which are 
embodied in a Conferee’s Memorandum attached. 

Attached find Conferee’s Memorandum and taxpayer’s data. 

J. R. Baradel, 

J. R. Baradel, 

Internal Revenue Aqent in Charqe. ' 

Encs. 

GSB. 

See orig. report dated 5/12/33. 

62 conferee’s memorandum 

New York City, October 1J+, 1033. 

Taxpayer: Cardozo & Boekman, % Rosenbaum Grain Corp., 
2 Broadway, New York, N. Y. 

Previous Action: R. A. R. dated March 15, 1933 forwarded to the 
Bureau May 12, 1933, covering the year 1931. Bureau letter dated 
July 31, 1933, symbols IT: AR: A-2, FAJ. 

Issue: Bad debts. 

Facts: In an examination of the partnership return for the fiscal 
year ending April 30, 1931, a bad debt amounting to $49,163.24 was 
disallowed for the reason that it cannot be substantiated. 

The taxpayer’s representative stated in a letter that he has now 
information on hand regarding the bad debt. Upon a reexamina¬ 
tion the following facts were disclosed: 

Cardozo & Boekman, nonresident alien individuals, formed a 
partnership under the laws of the State of New York. The business 
of the firm is Commodity Brokers. The New York office employs 
one clerk whose duty it is to receive cables containing orders from 
abroad and relay those orders to various brokerage firms in New 
York and Chicago. Brokers execute orders on the various New York, 
Chicago and Winnipeg Exchanges and receive therefor the stipu¬ 
lated rates of commission provided by the various Exchange rules. 
The New York clerk has authority only to receive and relay the 
cables and also to report results. His financial responsibilities are 
limited to the payment of bills for ordinary running expenses, such 
as cable charges, rent and his own salary. He has no authority to 
withdraw nor deliver monies to the various brokers with whom the 
firm deals. The firm does not clear any of his own trades as 

63 they are all cleared by the brokers who execute the orders. 
The partners spend all of their time abroad procuring busi¬ 
ness, the principal customer being a foreign corporation composed 
of Cardozo & Boekman. 

Records are kept in the New York office of monies remitted by the 
brokers to Hamburg and also of funds sent from Hamburg to the 
various brokers to cover committments. The bad debt in question 
represents the balance of this account. 

It appears that the foreign branch got into difficulties with the 
banks m Germany for the reason that it cannot collect from its cus- 
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tomers in Europe. For this reason it was decided that the balance 
due from Germany was a bad debt at the end of the fiscal period. 
Copies of settlement between the firm in Germany and the banks, 
translated in English, have been submitted by the taxpayer’s agent. 
No evidence has been presented showing what loss has been realized 
by the settlement. 

From the facts, it appears that the bad debt in question is the 
amount due from the partners in Europe and therefore would not 
constitute a bad debt. 

Decision: Revenue agent’s report sustained. 

F. Muller, 

F. Muller, 

Internal Revenue Agent , Conferee. 

GSB. 


64 Between (1) The Nord Deutsche Bank in Hamburg, Branch 
of the Deutsche Bank of Disconto-Gesellschaft, on one side, 

and (2) The Allgemeinen Handels-und Commission A. G. “Alhaco- 
mag” in Hamburg, as well as (3) The Messrs. S. Boekman, Amster¬ 
dam, and A. F. Cardozo, Amsterdam, on the other side, has been 
arrived in settlement of all claims of the Part No. 1, against the Part 
No. 2, and 3, the following agreement: 

The Party No. 1 has for the Alhacomag at the Liquidationskasse 
in Hamburg undertaken Guarantees in tne amount of RM330,000. 
The Alhacomag declares itself to settle their total engagements with 
the Liquidationskasse right away. After settlement of these engage¬ 
ments of the Alhacomag with the Liquidations Kasse the latter will 
have a amount due her of about RM235,000 on a/c of which the 
Liquidationskasse could fall back on the guarantees. The Party No. 
1 pays right away an amount of RM175,000 to the liquidationskasse, 
of which there has already been paid: On May 29, RM19,674.50 and 
on May 31, RM12,904.54. 

The Alhacomag agrees to settle the balance between the RM175000 
and the amounts already paid, latest up to the 15th of June 1931 
and to remit this to the Liquidationskasse, as otherwise the Party 
No. 1 will not be bound any longer tot this agreement. At the same 
time the Alhacomag agrees to request the Liquidationskasse, after 
having fulfilled the obligations towards the Nordeutsche Bank, that 
the latter bank returns tne guarantees. 

In compliance therewith, and on ground of payment of RM175,000 
of the Norddeutsche Bank, and their claim they now have against 
the Alhacomag of equal amount, the Alhacomag sells, turns over to 
the Norddeutsche Bank her inventories, besides also the tele- 

65 phone system in their use, as this is clearly stipulated in a 
separate contract. 

The Alhacomag is authorized to rebuy the gold inventories & 
telephone systems for an amount of RM50,000 up to June 4, 1933, 
and up to such date to keep and use same. 

Regarding the inventories and telephone system, the Alhacomag 
has fulfilled her obligations toward the Norddeutsche Bank, so that 
the latter has no ifiore claims of any sort against the Alhacomag or 
their guarantors. 
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Besides the Alhacomag agrees not to undertake any new engage¬ 
ments with the Liquidationskasse in Hamburg before the party No. 1 
has received back the guarantees. 

The amounts charged by the Norddeutsche Bank to the Alhacomag 
under May 29 and June 1,1931 of RM19,624.50 and RM12,904.54 shall 
be credited to the Alhacomag again, under the circumstances, that the 
whole account of the Alhacomag is free at their disposal. 

The Part No. 1 agrees to give back to the party No. 3 the guar¬ 
antees they were holding for the Alhacomag amounting to RM500,000 
as soon as they in turn received back the guarantee-Clearing from 
the Liquidationskasse. 

Through this agreement, and after having duly been fulfilled by 
the Alhacomag, there will be no further claim of any sort to Party 
No. 1 against Party No. 2 and 3. 

[Copy] 

66 The undersigned: Amsterdamsche Bank, N. V. established 
in Amsterdam, hereinafter called the Bank and A. L. Cardozo 
and S. Boekman, residing at Amsterdam hereinafter called Cardozo 
and Boekman, considering that Cardozo and Boekman have taken 
upon themselves every time to be personal guarantors for one million 
guilders with interest and expenses for what the bank has to claim, 
respectively, will have to claim: 1st—of the N. V. Cardozo & Boek- 
man ; s Handel Maatschappi j established at Amsterdam and 2nd of the 
Allgemeine Handelsund Commissions, A. G. Alhacomag etablished 
at Hamburg; 

That on June 1, 1931, the claim of the bank that the charge men¬ 
tioned amounts to Glds. 638.150.77 and $34,333.94 and that the charge 
of the Alhacomag FI. 245.179.44. 

That the aforementioned debtors and Cardozo and Boekman are 
not able to fulfill the demands of the bank; 

That on bankruptcy of the debtors and the guarantors, only a small 
amount will be available for the creditors and also for the bank. 

That under these conditions parties have come to the conclusion 
that the bank against payment of two-hundred-thirty thousand guild¬ 
ers, shall discharge Cardozo & Boekman in connection with all which 
the bank under what heading whatsoever, would have to claim from 
them and shall turn over to them all claims the bank has to the charge 
of the companies and persons belonging to their concern and all 
securities turned over to the bank and as far as these are still in her 
possession which were given by them or by companies or individuals 
belonging to their concern. 

Declared to agree as follows: 

Article 1 

The bank declares that when signing this agreement she will have 
received from Cardozo & Boekman Glds. 230,000 for which amount 
she is hereby giving to Cardozo & Boekman final discharge for all 
the bank has to claim from them on basis of the aforementioned guar¬ 
antees and for whatever other reason, under which is included their 
guarantee of Glds. 20,000 for Mr. A. de Miranda and their debtors as 
partners of the firm Cardozo & Boekman, New York. The acts of 
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guarantors are herewith given back to Cardozo & Boekman by the 
bank. 

Article 2 

The bank turns over to Cardozo and Boekman all claims of the 
bank against the aforementioned debtors in whatever way these may 
have come about, amongst which is included guarantees and also se¬ 
curities (?) given by Cardozo & Boekman and these debtors to the 
bank in so far as these are still in possession of the bank which se¬ 
curities are hereby itemized as follows: 

1. Policies for life and accident insurance according to attached 
statement signed by all. 

The bank undertakes to notify the insurers that she has no further 
right in these policies; she shall also sign the required papers for 
the necessary notation on the policy and shall thereupon hand over 
these policies to Cardozo & Boekman. 

67 2. The bank cedes hereby to Cardozo & Boekman all claims 

against Rubber Exchange of New York, Inc.; The Board of 
Trade of Chicago; New York Coffee and Sugar Exchange; Hide & 
Skin Exchange of New York; New York Cocoa Exchange Inc., ceded 
to the bank on Jan. 14,1931, which retrocession, Cardozo & Boekman 
hereby accept; the relative data received by the bank, she has given 
back on signing of this agreement to Cardozo & Boekman. 

3. 30 shares in the N. V. Maalproducten Maatschappij (Mill Prod¬ 
uces Company) at Amsterdam, each of Glds. 500. #001-030 with div¬ 
idend slips Nos. 1-20; these shares have been received by Cardozo & 
Boekman today from the bank which they hereby acknowledge; 

4. The bank transfers herewith to Cardozo & Boekman all claims 
no matter of what nature ceded to her as security by N. V. Cardozo & 
Boekman’s Handel Maatschappy, Allgemeine Handels-und Commis¬ 
sions A. G. Alhacomag, Cardozo & Boekman in New York; Cardozo & 
Boekman declare to accept this transfer. 

The bank declares that no notices of cessions were given to the 
debtors of any of the mentioned institutions (this last sentence is 
not quite clear, but it doesn’t seem to be material) translated note. 

Article 3 

If the bank should be approached by Alwin Schmidt of Zurich in 
a relation of a guarantee of RmSO.OOO or by Leopold Wiener of 
Vruthky for 70,000. Prague Kronen, she shall have no redress on Car¬ 
dozo & Boekman or any of the companies or persons belonging to 
their concern. These guarantees are included in the aforementioned 
claims of the bank. 

Article 4 

Cardozo and Boekman recognize that notwithstanding the final 
discharge given them by the bank, the moral, although not legally 
enforceable obligation remains on them to pay the hank what is 
missing. 

Article 5 

Through co-signing, this agreement, N. V. Cardozo and Boekman’s 
Handel Maatschappij in Amsterdam, Allgemeine Handels-und Com¬ 
missions A. G. Alhacomag in Hamburg and Cardozo & Boekman, New 
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York, to have taken notice of what is contained in this agreement and 
to approve of the cessions of the securities through the Dank to Car- 
dozo & Boekman. 

They declare to discharge the bank in relation to the transfer of 
these securities. 

All undersigned admit that the bank is not held to any warranty 
in connection with the securities and declare on their part to have no 
claim whatsoever against the bank. 

Thus signed in duplicate June 1,1931. 

Various signatures. 

68 LETTER TRANSMITTING REPORT OF FIELD EXAMINATION TO 
THE COMMISSIONER, 2ND N. Y. DIVISION 

Taxpayer, Cardozo & Boekman. (Place) New York, N. Y. Ad¬ 
dress on return: Street, Produce Exchange Bldg., 2 B’way, City, 
New York, State, N. Y. (Date) May 12, 1933. Filing district, 
2nd, N. Y. Serial No. 971022. Present name and address, if 
different :* Name, c/o Rosenbaum Grain Corp. 

Street_ 


Recommended 


Years 

Additional tax 

Overassessment 

Penalties 

F. Y. 4/30/31... 
















Total... 












Net result: 

Received subsection A, May 13, 1933. Files Section, Records 
Division. 

Commissioner of Internal Revenue, Washington, D. C. 

Attention IT:R. 

Inclosed herewith is a report of Internal Revenue Agent Eugene 
Carter, dated Mar. 15, 1933, covering his investigation of the above- 
named partnership for the years F. Y. 4/30/31, inclusive, indicating 
changes which I recommend be approved. Copy of report beginning 
with the table of contents was furnished the taxpayer on Apr. 14, 
1933. The subsequent action taken on the report after furnishing the 
taxpayer a copy thereof has been as follows: No agreement reached; 
no protest filed. 

Special comments are made as follows: 

Grade and kind of examination: D-TFA. 

Inclosures: F. Y. $/30/31 return. 

Forms #850-B and N. Y. #13. 

J. R. Baradel, 

Internal Revenue Agent in Charge. 

ML/gl. 


1 If present address is not permanent, give permanent address. 
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69 May 1st, 1933. 

Cardozo & Boekman, 

c/o Rosenbaum Grain Corp ., 

2 Broadway , New York City. 

Dear Sirs : Recently there was mailed to you a report setting forth 
the findings of the revenue agent covering the verification of the tax 
return for the year 1931. Attached thereto was an agreement form 
which you were requested to execute and return to this office if you 
agreed to the adjustments made and on the first sheet of said report 
instructions were given with reference to the filing of a protest if 
you did not agree to such adjustments. Up to the present time 
neither an agreement nor a protest has been received from you. 

In the event that you do not sign an agreement or file a protest, 
it is requested that you sign the enclosed form acknowledging the 
receipt of the report and return to this office at the earliest possible 
date. 

Respectfully. 

J. R. Bara del. 

Internal Revenue Agent in Charge. 

Enel. 

ML/WG. (Form-NY-#13.) 

70 Treasury Department, 

Internal Revenue Service, 

April U, 1.933. 

In re: Date of report 3/15/33; Fisc, years covered 4/30/31. 
Cardozo and Boekman, 

c /cRosenbaum Grain Corp., 

2 Broadway , N. Y. C. 

There is attached a statement setting forth adjustments which this 
office proposes to recommend affecting the distributive or beneficial 
interests shown on your return, and a form of acceptance. If the 
adjustments suggested are satisfactory and you desire that the recom¬ 
mendations be forwarded promptly to the Bureau at Washington 
for review, the form of acceptance should be signed and forwarded 
to this office. 

If you do not agree with the conclusions set forth in the attached 
statement it is desired that every opportunity be afforded you to 
present to this office any objections or additional information. You 
are accordingly granted fifteen days from the date of this letter 
within which you may, if you so desire, protest the proposed ad¬ 
justments. The protest and any additional statement of facts must 
be submitted to this office, executed in triplicate under oath, and 
should contain the following information: 

(a) The name and address of the partnership; 

(b) The designation of the year or years involved; 

(c) An itemized schedule of the findings to which exception is 
taken; 

(d) A summary statement of thfe grounds relied upon in con¬ 
nection with each exception; 

(e) In case a hearing is desired a statement to that effect. ' 
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(f) In case the protest is prepared or filed by an attorney or 
agent it shall have thereon a statement signed by” such attorney or 
agent showing whether or not he prepared it and whether or not the 
attorney or agent knows of his own knowledge that the facts therein 
are true. 

If a protest is filed it will be given careful consideration in this 
office before the recommendations are forwarded to Washington for 
action. In the event that you do not protest within the fifteen-day 
period, the case will be forwarded immediately thereafter to the 
Bureau at Washington for review. 

In the event the recommendations are not approved upon review 
in Washington you will be notified and given opportunity to discuss 
the changes with this office; or should you fail to protest to this office, 
any protest which you may subsequently file with Washington will 
be referred to this office for consideration. 

Please acknowledge receipt by return mail. 

Respectfully. 

Inclosures: 

J. R. Baradel, 

Internal Revenue Agent in Charge. 

cc-dd. 

71 Treasury Department. 

Internal Revenue Service, 

New York, N. Y., March 15, 1933. 

In re: Cardozo & Boekman, %. Rosenbaum Grain Corp.. 2 Broadway, 

New York, N. Y. 

Examining officer Eugene Carter. Time spent on case, one day. 
Internal Revenue Agent in Charge, 

17 Batto-y Place, New York, N. Y. 

An examination of the books and records of the above-named 
partnership discloses the following: Fiscal year ended 4/30/31, net 
income increase $49,163.24. 

Nature of business: Commodity Brokers. 

Authority for examination: Original return for the fiscal year 
ending April 30, 1931. 

Comparison was made with original return for the fiscal year 
ending April 30, 1931. 

Basis of return: Cash. 

Bureau letters on year under review: None. 

Other information: None. 

(Signed) Eugene Carter, 

Internal Revenue Agent. 

Inclosures: 

Original return for the fiscal year ended April 30, 1931. 

72 Preliminary Statement 
Index to Report. 

Pages 1 to 3. 

Schedules 1 to 2. 
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SUMMARY 

Fiscal Year Ended April 30,1931, increase in net income, $49,163.24. 
The principal cause of the increased net income was due to the 
disallowance of a bad debit item carried on the partnership books 
under the name of Algemeine Handels and Commissions A. G. Ham¬ 
burg, Germany (Allacomog). 

The findings were discussed with the bookkeeper for the partner¬ 
ship who does not agree to the adjustments. 

73 SCHEDULE 1 


Block Adjustments—Fiscal Year Ended 4/30/31 



Return 

Additions 
to income 

Deductions 
from income 

Corrected 

11—fftminlMlftM...__ 

$118,795.00 
$118,793.00 
$1,920.00 
220.00 
49,163.24 
75,476.42 



8888 

ma 

otfafrj 

r-t *9 
r-* M 

ww 

12—Total. ... ___ 


jPjPPPPIPPlPP 

13—Salaries_ ___ 



14—Rent. 

bshhhhbb 


Id—Bad Debts. 

$49,163.24 


21—Other Dniartlnm . ___ _ 



22—Total. 



$126,778.66 

$7,983.66 

$49,163.24 
$49,163.24 


$77,615.42 
$41,179,66 

23—Total Income_ 



■88881 


SCHEDULE 1—A 

Explanation of Items 

Item 19—Bad Debts: 

Amount claimed-$49,163.24 

Corrected- - 


Difference _ 49,163.24 

Difference of $49,163.24 represents a bad debt item known as Allaco¬ 
mog, which was disallowed as same cannot be substantiated. 

All other items of income and deductions were verified with records 
available and were found correct as reported. 

74 SCHEDULE 2 

Distribution of Income—Fiscal Year Ended 4/30/31 

Distribution of Income 

Name and address: 

Abraham L. Cardozo, % Rosenbaum Grain Corp., 2 Broadway, Other income 

New York, N. Y_$20,589.79 

Simon Boekman, % Rosenbaum Grain Corp., 2 Broadway, New 
York, N. Y- 20,589.79 


Totals. 


41,179. 58 
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77 Praecipe for record 

In the United States Court of Appeals for the District of Columbia 

B. T. A. Docket No. 82185 

Guv T. Helvering, Commissioner of Internal Revenue, petitioner 

on REVIEW 

v. 

Simon Boekman, respondent on review 

Received March 23, 1939. U. S. Board of Tax Appeals. United 
States Board of Tax Appeals. Filed March 23, 1939. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit, and deliver to the Clerk of the 
United States Court of Appeals for the District of Columbia, copies 
duly certified as correct of the following documents and records in 
the above-entitled cause in connection with the petition for review 
by the said Court of Appeals for the District of Columbia, heretofore 
filed by the Commissioner of Internal Revenue: 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board: 

(a) Petition, including annexed copy of deficiency letter and state¬ 
ment attached thereto. 

(b) Amended Petition. 

(c) Answer to Amended Petition. 

3. Opinion and ‘findings of fact promulgated September 16, 1938. 

4. Decision entered September 17, 1938. 

5. Order vacating decision and correcting opinion entered Novem¬ 

ber 29,1938. 

78 6. Decision entered November 29, 1938. 

7. Statement of the evidence, with exhibits attached, as 
approved. 

8. Petition for review, together with proof of service of notice of 
filing petition for review and of service of a copy of petition for re¬ 
view. 

9. Any and all orders of enlargement made by the Board with 
respect to the preparation and transmission of the record on review. 

10. This praecipe. 

Said transcript to be prepared, certified and transmitted as re¬ 
quired by law and the rules of the United States Court of Appeals 
for the District of Columbia. 

(Signed) J. P. Wenchel, 

R. L. W. 

J. P. Wenchel, 

Chief Counsel, 
Bureau of Internal Revenue. 

Service of a copy of the within praecipe is hereby admitted this — 
day of — 1939. 


CRM/mtr. 3/4/39. 


Attorney for Respondent on Review. 
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79 Certificate I 

I 

United States Board of Tax Appeals, Washington 

Docket No. 82185 | 

Commissioner or Internal Revenue, petitioner 

v. 

Simon Boekman, respondent 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, do 
hereby certify that the foregoing pages, 1 to 78, inclusive, contain and 
are a true copy of the transcript of record, papers, and proceedings on 
file and of record in mv office as called for by the Praecipe in the 
appeal (or appeals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix the seal 
of the United States Board of Tax Appeals, at Washington, in the ' 
District of Columbia, this 7th day of April 1939. 

[seal] B. D. Gamble, 

Clerk, United States Board of Tax Appeals. 

[Endorsement on cover:] No. 7382. Helvering, Petitioner, vs. 
Boekman. United States Court of Appeals for the District of Colum¬ 
bia. Filed Apr. 8,1939. Joseph W. Stewart, Clerk. 


U. 3. GOVERNMENT PRINTING OFFICE! 1*3* 
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In the United States Court of Appeals 
for the District of Columbia 


No. 7382 

Guy T. Helvering, Commissioner of Internal 
Revenue, petitioner 
v. 

Simon Boetcman, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE PETITIONER 


OPINION BELOW 

The only previous opinion in this ease is that of 
the United States Board of Tax Appeals (R. 10-13) 
which is reported in 38 B. T. A. 541. 

jurisdiction 

This appeal involves income tax and penalty for 
the year 1931 and is taken from a decision of the 
Board of Tax Appeals entered November 29,1938. 
(R. 14-15.) The case is brought to this Court by 
petition for review filed February 10, 1939 (R. 1, 
15), pursuant to the provisions of the Revenue Act 

(i) 
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of 1926, c. 27, 44 Stat. 9, Sections 1001-1003, as 
amended by the Revenue Act of 1932, c. 209, 47 
Stat. 169, Section 1101, and by the Revenue Act of 
1934, c. 277,48 Stat. 680, Section 519. 

QUESTIONS PRESENTED 

1. Whether Section 119 of the Revenue Act of 
1928 provides for allocation to sources within or 
without the United States of all items of gross in¬ 
come embraced within the omnibus description con¬ 
tained in Section 22 or whether only such items as 
specifically described in Section 119 are includible 
in the gross income of a nonresident alien if attrib¬ 
utable to United States sources. 

2. Whether the income here involved, being the 
taxpayer’s distributive share as a partner of Car- 
dozo & Boekman, a New York partnership, was 
taxable to him under the circumstances of this case. 

3. Even if the Board correctly held that only 
such items of income as specifically described in 
Section 119 (a) are taxable to nonresident aliens, 
did the income here involved fall within the scope 
of subdivision (3) thereof relating to compensation 
for personal services performed in the United 
States ? 

4. Whether the penalty for failure to file a return 
was properly imposed in this case. 

5. Whether this Court or the Circuit Court of 
Appeals for the Second Circuit has jurisdiction to 
review the decision of the Board in this case. 
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STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved are set 
forth in the Appendix, infra, pp. 25-41. 

STATEMENT 

The Board of Tax Appeals found the facts as fol¬ 
lows (R. 10-11,14): 

Taxpayer is a nonresident alien residing in Am¬ 
sterdam, Holland, and is engaged as a commission 
broker in grains and other commodities in Europe. 

Taxpayer is a member of the firm of Cardozo & 
Boekman, Handelmaatsehappij, Amsterdam, and 
Cardozo & Boekman, Allgemeinen, Hamburg, 
which are companies doing a brokerage business in 
the places indicated. A firm was organized in the 
United States in April, 1930, while taxpayer was 
in New York for a short period of time. Arrange¬ 
ment was made at that time for desk space in the 
office of the Rosenbaum Grain Corporation and a 
clerk was engaged to perform the work involved. 
The clerk’s work was to receive cables sent from 
Cardozo & Boekman, Amsterdam, and retransmit 
the cables to brokers in the United States. The 
brokers executed the orders and confirmed their 
execution to the clerk, who in turn cabled the con¬ 
firmations to Cardozo & Boekman, Amsterdam. 

No cash was transmitted to or through the New 
York office and the expenses of the office were paid 
by the Rosenbaum Grain Corporation, which was 
reimbursed by Cardozo & Boekman, Amsterdam. 
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The New York office had a $500 bank account which 
was never used. 

Cardozo & Boekman, New York, did business 
with no one except Cardozo & Boekman, Amster¬ 
dam, and occasionally Cardozo & Boekman, 
Hamburg. 

Cardozo & Boekman, Amsterdam, acted solely as 
commission brokers and did not buy or sell on their 
own account. They had no clients other than those 
located in countries foreign to the United States. 

All of the transactions of Cardozo & Boekman, 
New York, were cleared by outside brokers and the 
cash involved in the cash transactions was trans¬ 
mitted direct from abroad to the broker handling 
the contract in the United States. 

After making the above mentioned arrangements 
for Cardozo & Boekman, New York, taxpayer re¬ 
turned to Amsterdam prior to May 1,1930, and did 
not return to the United States until April, 1931, 
when he came seeking financial assistance for his 
business abroad. He conducted no business while 
in the United States and returned to Amsterdam 
within two weeks. 

The books of Cardozo & Boekman, New York, 
were opened on, May 1,1930, and were closed after 
all transactions had been cleared for the fiscal year 
ended April 30, 1931. Cardozo & Boekman, New 
York, operated only during this period. 

Cardozo & Boekman, New York, received no in¬ 
come during the taxable year in question from 



interest, dividends, rents or royalties, sale of real 
estate or sale of personal property. 

Taxpayer and his partner were members of the 
New York Cotton Exchange and the Chicago Board 
of Trade. 

A broker handling a commodity contract for a 
member of the New York Cotton Exchange and the 
Board of Trade, or for a firm whose members were 
members of these exchanges, charged a commission 
of $6.25 a round turn, which is the nomenclature of 
the trade for 5,000 bushels of grain. The commis¬ 
sion charged to a nonmember of the exchanges 
would be $12.50 a round turn. Cardozo & Boek- 
man, New York, being members of the Exchange 
and Board of Trade, were charged commissions on 
round turns at the rate of $6.25. The foreign cus¬ 
tomers for whom the orders were placed were 
charged $12.50 a round turn. This differential in 
commissions gave rise to the income in question. 

On a partnership return filed by Cardozo & Boek- 
man, New York, for the taxable year involved, 
there was reported as gross income $118,795 and 
deductions were claimed of $126,778.66. The de¬ 
ductions, in part, consisted of commissions of $55,- 
870.70 paid to brokers and an alleged bad debt of 
$49,163.24. 

The above mentioned partnership return was 
signed by taxpayer on February 11,1932. 

Upon examination of the return the Commis¬ 
sioner determined that the bad debt deduction was 
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not a proper one and that the firm had realized a 
profit from sources within the United States of 
$41,179.58. 

Inasmuch as the taxpayer filed no individual fed¬ 
eral income tax return for the taxable year 1931 the 
Commissioner made one in his behalf on Novem¬ 
ber 15, 1933, pursuant to the applicable statutory 
provisions (Sec. 291 of the Revenue Act of 1928 and 
See. 3176 of the Revised Statutes, as amended), in¬ 
cluding therein the taxpayer’s distributive share of 
the partnership net income and showing net income 
of $20,589.79 upon which the Commissioner asserted 
tax of $1,278.98 and 25% penalty of $319.75. (R. 
30, 40-41.) 

Upon review, the Board of Tax Appeals held that 
the action of the Commissioner was erroneous. 

SPECIFICATION OF ERRORS TO BE URGED 

The Commissioner’s assignments of error, which 
appear at pages 18-20 of the record, are here 
summarized as follows: 

The Board of Tax Appeals erred: 

1. In holding that the taxpayer’s distributive 
share of income of the partnership of Cardozo & 
Boekman for the fiscal year ended April 30, 1931, 
is not includable in the taxpayer’s gross income for 
the calendar year 1931 from sources within the 
United States under Section 119 of the Revenue 
Act of 1928. 

2. In holding that the taxpayer’s gross taxable 
income is limited to the items specifically described 
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in Section 119 and that the broad provisions of 
Section 22 (a) are not applicable hereto. 

3. In holding that the income here involved did 
not arise from services performed in the United 
States by the partnership and/or the taxpayer. 

4. In not sustaining the penalty asserted by the 
Commissioner against the taxpayer for failure to 
make and file an income tax return for the taxable 
year. 

5. In not holding that there is due from the tax¬ 
payer a deficiency in income tax for 1931 of 
$1,278.98 arid 25% penalty of $319.75. 

SUMMARY OF ARGUMENT 

The Board of Tax Appeals erred in holding that 
a nonresident alien may be taxed only upon items 
of income from sources within the United States 
which are specifically described in Section 119 (a) 
of the 1928 Act. It is our view that even if not 
specified in that subsection, still income of the char¬ 
acter here involved falls squarely within the scope 
of Section 119 (e) which provides for allocation 
to sources within or without the United States of 
items of gross income not specified in Section 
119 (a) or (c). 

The income in controversy in this case was the 
taxpayer’s distributive share of income of a New 
York partnership of which he was a member. 
That income was earned as commissions on trans¬ 
actions consummated in the United States. The 
partners were members of the New York Cotton 



Exchange and the Chicago Board of Trade and the 
partnership income was derived through exercise 
of the advantages and privileges available only to 
members of those exchanges. Hence the income 
was attributable to United States sources. 

Even if we are wrong in our contention that in¬ 
come need not be specifically described in Section 
119 (a) in order to authorize taxing a nonresident 
alien therewith, the income in this case may be 
taxed to the taxpayer under Section 119 (a) (3) 
relating to compensation for personal services per¬ 
formed in the United States. 

The twenty-five per cent penalty was properly 
imposed because the taxpayer failed to file a return 
and the Commissioner’s action in filing a return 
for him does not relieve him from that penalty. 

Section 1002 of the Revenue Act of 1926, as 
amended, provides that decisions of the Board of 
Tax Appeals may be reviewed by the Circuit Court 
of Appeals for the circuit in which is located the 
collector’s office to which was made the return of 
the tax or, if no return was made, then by this 
Court. In the instant case, although the taxpayer 
filed no return, the Commissioner filed one for 
him in the Second Collection District of New York 
so it would appear that appeal herein should be 
taken to the Circuit Court of Appeals for the Sec¬ 
ond Circuit and such an appeal has been taken by 
the Commissioner accordingly. However, as the 
question of venue is not wholly free from doubt, the 
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present appeal has also been taken, to this Court, 
which will have jurisdiction if the Second Circuit 
has not. 

ARGUMENT 

I 

Section 119 of the Revenue Act of 1928 provides for allo¬ 
cation to sources within or without the United States 
of all items of gross income embraced within the 
omnibus description contained in Section 22 (a) 

In holding against the Commissioner, the Board 
of Tax Appeals took the position that Section 119 

of the Revenue Act of 1928 contains no definition 

• • • • % 

of income of a general or all-inclusive nature such 
as found in Section 22 (a) and that a nonresident 
alien may be taxed only upon items of income from 
sources within the United States which are spe¬ 
cifically described in Section 119 (a). In so hold¬ 
ing, the Board relied upon its own decision in N. V. 
Koninklijke Hollandische Lloyd v. Commissioner, 
34 B. T. A. 830, which will be discussed below. 
Upon the foregoing premise, the Board concluded 
that the income here involved would not be taxable 
to the taxpayer unless it fell within the scope of 
Section 119 (a) (3) relating to compensation for 
labor or personal services performed within the 
United States; and the Board further concluded 
that the taxpayer performed no services in the 
United States so that he would not be taxable under 
that subdivision. It is our view that the Board’s 
reasoning and conclusions are unsound. 
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Assuming arguendo that a nonresident alien is 
taxable only on items of income embraced within 
Section 119, still it is believed that the Board of 
Tax Appeals erred in holding that the income here 
involved, which was the amount distributed to the 
taxpayer as his share of income of a resident part¬ 
nership, would not be taxable to him thereunder 
unless it fell within the subdivision relating to per¬ 
sonal services. 

Approaching the problem from the standpoint 
of classification of provisions of the Revenue Act 
of 1928, it will be noted that Section 3 (see Appen¬ 
dix, infra ) provides as follows: 

The provisions of this title are herein 
classified and designated as— 

Subtitle A—Introductory provisions, 
Subtitle B—General provisions, divided 
into Parts and sections. 

Subtitle C—Supplemental provisions, di¬ 
vided into Supplements and sections. 

Section 22, relating to gross income, falls within 
the general provisions of Subtitle B, and Section 
119, relating to income from sources within the 
United States, falls within Supplement B of Sub¬ 
title C. Section 4 of the 1928 Act (see Appendix, 
infra ) covers special classes of taxpayers, one of 
which is nonresident alien individuals, and pro¬ 
vides that the application of the general provisions 
and of Supplements A to D, inclusive (which in¬ 
clude Sections 22 and 119), to each of the special 
classes shall be subject to the exceptions and addi- 
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tional provisions found in the supplement appli¬ 
cable to such class. The supplements applicable 
to the special classes are designated E to K, inclu¬ 
sive. Supplement H relates to nonresident alien 
individuals and Section 212, relating to gross in¬ 
come of nonresident alien individuals, falls within 
that supplement. 

It seems clear from the foregoing that Congress 
intended by Section 22 to make a sweeping defini¬ 
tion of gross income, by Section 119 to provide for 
allocation to sources within or without the United 
States of all gross income items embraced within 
Section 22, and by Section 212 to restrict items of 
gross income taxable to a nonresident alien individ¬ 
ual to such as may properly be attributed or allo¬ 
cated to sources within the United States under 
Section 119. 

Turning again to Section 119, it will be noted 
that even if not specified in subsection (a), relating 
to certain items of income from United States 
sources, nor in (c), enumerating certain items of 
income from sources without the United States, still 
income of the character here involved falls squarely 
within the scope of subsection (e), which provides 
that items of gross income other than specified in 
subsections (a) or (c) shall be allocated or appor¬ 
tioned to sources within or without the United 
States under rules and regulations prescribed by 
the Commissioner. Clearly, under that subsection, 
the Commissioner was justified in treating the in- 
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come here involved as derived from sources within 
the United States so as to be includable in the tax¬ 
payer’s gross income. This income was indispu¬ 
tably earned by the partnerhhip so as to constitute 
gross income under Section 22; but Sections 181 
and 182 provide that partners shall be taxed as 
individuals on their distributive shares of partner¬ 
ship income. The Commissioner acted in pur¬ 
suance of these sections in taxing to this taxpayer 
his distributive share of income of a resident part¬ 
nership which did all its business and transacted 
all of its affairs in New York. Cf. Section 219, 
Revenue Acts of 1936, e. 690,49 Stat. 1648, and 1938, 
c. 289, 52 Stat.. 447, providing that a nonresident 
alien individual shall be considered as being en¬ 
gaged in a trade or business within the United 
States if the partnership of which he is a member 
is so engaged and as having an office or place of 
business within the United States if the partner¬ 
ship of which he is a member has such an office or 
place of business. 

In the light of the foregoing considerations, 
there seems no basis for the Board’s conclusion in 
the instant case that the taxpayer would not be tax¬ 
able on the income here involved unless it could be 
classified as arising from personal services under 
Section 119 (a) (3). (R. 26.) It is our view that 

there is no justification under the statute for limit¬ 
ing the scope of Section 119 so as to exclude items 
such as here involved which plainly constitute in¬ 
come under Sections 22,181 and 182. 
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The regulations (see Appendix, infra) support 
our views. Article 681 of Regulations 74 provides 
that items of gross income other than those speci¬ 
fied in Section 119 (a) and (c) and Articles 672-678 
shall be allocated or apportioned to sources within 
or without the United States, as provided in Sec¬ 
tion 119 (e). Article 682 of Regulations 74 pro¬ 
vides that items of gross income not allocated by 
Articles 671-678 or 681 to sources within or with¬ 
out the United States shall (unless unmistakably 
from a source within or without the United States) 
be treated as derived from sources partly within 
and partly without the United States. 

In the instant case, it is believed that the amount 
of partnership income distributable to the tax¬ 
payer was unmistakably from a source within the 
United States so that under the law and the regu¬ 
lations it was properly included in computing the 
net income of the taxpayer. 

Our interpretation of the statute is also sup¬ 
ported by the Senate Committee report relating to 
Section 2.17 of the Revenue Act of 1921, c. 136, 42 
Stat. 227, which corresponds to Section 119 of the 
1928 Act. See S. Rep. No. 275, 67th Cong., 1st 
Sess., p. 16, where it is stated: 

Section 217 states explicit rules—appli¬ 
cable principally to nonresident aliens and 
foreign traders—for computing the net in¬ 
come derived from sources within the United 
States. The present law is both obscure and 
economically unsound, inasmuch as the At- 

170249—39 - 3 
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torney General has held that where goods are 
manufactured or produced in the United 
States and sold abroad, no part of the profit 
is derived from a source within the United 
States. This section explicitly allocates cer¬ 
tain important sources of income to the 
United States or to foreign countries, as the 
case may be, and with respect to the remain¬ 
ing income (particularly that derived partly 
from sources within and partly from sources 
without the United States) authorizes the 
commissioner, with the approval of the Sec¬ 
retary, to determine the income derived from 
sources within the United States either by 
rules of separate allocation or by processes 
or formulas of general apportionment. 

It seems entirely clear from the foregoing that 
Congress did not intend to allow a nonresident 
alien to escape from taxation on income from 
sources within the United States merely because 
not included within the items enumerated in Sec¬ 
tion 119 (a). In holding otherwise, the Board has 
given no effect whatsoever to the explanation in the 
Senate Report above quoted from to the effect that 
the section explicitly allocates certain important 
sources of income to the United States or to foreign 
countries, as the case he, and with respect to the 
remaining income (particularly that derived partly 
from sources within and partly from sources with¬ 
out the United States) authorizes the Commissioner 
to determine the income derived from United 
States sources. 
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Our views are also supported by the case of Hel¬ 
vering v. Stockholm£ dec. Bank, 293 U. S. 84, where 
the Court, in holding a nonresident alien taxable 
on interest on a tax refund received from the 
United States Government, used the following 
language (p. 89): 

The general object of this act is to put 
money into the federal treasury; and there 
is manifest in the reach of its many provi¬ 
sions an intention on the pail: of Congress 
to bring about a generous attainment of that 
object by imposing a tax upon pretty much 
every sort of income subject to the federal 
power. Plainly, the payment in question 
constitutes income derived from a source 
within the United States; and the natural 
aim of Congress would be to reach it. In 
Irwin v. Gavit, 268 U. S. 161,166, this court, 
rejecting the contention that certain pay¬ 
ments there involved did not constitute in¬ 
come, said: “If these payments properly 
may be called income by the common under¬ 
standing of that word and the statute has 
failed to hit them it has missed so much of 
the general purpose that it expresses at the 
start. Congress intended to use its power 
to the full extent. Eisner v. Macomber, 252 
U. S. 189,203.” * * * 

If, as declared by the Supreme Court, Congress 
intended to use its power to the full extent, then cer¬ 
tainly it did not intend to exclude from gross in¬ 
come of a nonresident alien all items of income not 
specifically enumerated in Section 119 (a) as indi- 
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cated by the Board in the instant case. (R. 26.) 
Since Congress intended to exercise its power to the 
full extent, it must have intended to include in gross 
income of nonresident aliens all income items prop¬ 
erly attributable to United States sources, for un¬ 
questionably Congress has power to tax all such 
items. Cf. Disconto-Gesellschaft v. U. S. Steel Co., 
267 U. S. 22, 28-29. 

Cf. also Helvering v. British-American Tobacco 
Co., 69 F. (2d) 528 (C. C. A. 2d), affirmed, 293 U. S. 
95; Tootal Broadhurst Lee Co. v. Commissioner, 
30 F. (2d) 239 (C. C. A. 2d), certiorari denied, 279 
U. S. 861. 

In the light of these considerations, the Board of 
Tax Appeals seems clearly to have erred in holding 
that Section 119 is narrower than Section 22 (a) so 
that items of income not specified in Section 119 
are not taxable to nonresident aliens even though 
they fall within the scope of Section 22. 

It is true that in the case of N. V. Koninhlijke 
Hollandische Lloyd v. Commissioner, supra, the 
Board also said that Section 119 is narrower than 
Section 22; but that decision is believed to be un¬ 
sound insofar as it may be considered at variance 
with the views hereinabove expressed. Moreover, 
in Be Stuers v. Commissioner, 26 B. T. A. 201, the 
Board itself took the view that Section 217 of the 
Revenue Act of 1926 (which corresponds to Sec¬ 
tion 119 of the 1928 Act) should be read as a whole 
in the light of the Commissioner’s rules and regu¬ 
lations and that when this was done there was jus- 
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tification for the Commissioner’s action in taxing 
a nonresident alien on profit from redemption of 
bonds even though such profit was not specifically- 
described in Section 217 as income from United 
States sources. 

A question similar to the one here discussed was 
recently decided in favor of the Commissioner in 
Helvering v. Suffolk Co., 104 F. (2d) 505 (C. C. A. 
4th), where the court, in reversing the Board, ex¬ 
pressly disapproved the decision of the Board in 
N. V. Koninklijke Lloyd v. Commissioner, supra, 
which was relied upon by it in reaching its decision 
in the instant case. 

II 

The income here involved was attributable to United 

States sources 

As above pointed out, the Board took the posi¬ 
tion that the only ground for the tax was the pro¬ 
vision in Section 119 (a) (3) relating to income 
from personal services and that the taxpayer per¬ 
formed no services within the United States. 

The Board did not specifically consider nor pass 
upon the question whether the taxpayer’s distribu¬ 
tive share of partnership income was attributable 
to United States sources within the meaning of 
Section 212 (a) of the Revenue Act of 1928 (see 
Appendix, infra). 

We submit that since the income here involved 
was the taxpayer’s distributive share in the income 
of a New York partnership, therefore such income 



was from sources within the United States irrespec¬ 
tive of whether the business of the partnership was 
conducted here or abroad. Cf. Van Iderstine v. 
Commissioner, 24 B. T. A. 291. Moreover, it is 
thought that even if we are wrong in so contending, 
still the business of the partnership, designated in 
the partnership return of income for 1931 as “com¬ 
modity brokers” (R. 40-41) was carried on in the 
United States so that the income here involved may 
be said to have arisen from United States sources. 

The Board found as evidentiary facts that tax¬ 
payer is a member of foreign firms doing a broker¬ 
age business abroad; that in April, 1930, a firm was 
organized in the United States for which desk 
space in New York was taken and a clerk engaged; 
the clerk’s work was to receive cables sent from 
Amsterdam, and retransmit them to brokers in the 
United States who would execute the orders and 
confirm the executions to the clerk, who in turn 
would cable confirmations to Amsterdam. The 
Amsterdam office paid the expenses of the New 
York office. All of the transactions of Cardozo & 
Boekman, New York, were cleared by outside 
brokers and the cash involved was transmitted 
direct from abroad to the broker handling the con¬ 
tract in the United States. (R. 10-11.) 

Taxpayer and his partner were members of the 
New York Cotton Exchange and the Chicago Board 
of Trade and as such they were charged commis¬ 
sions of $6.25 a unit as against $12.50 a unit which 
was charged to foreign customers, and this differ- 
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ential in commissions gave rise to the income here 
involved. (R. 11, 27-30.) 

In the light of these facts, it seems clear that the 
New York partnership was doing a brokerage bus¬ 
iness in the United States and derived its income 
from that business. And if that be so, then the 
distributive shares of the partners must necessarily 
constitute income from sources within the United 
States. 

As hereinabove pointed out, the Board of Tax 
Appeals thought they were limited by the specific 
provisions of Section 119 (a) of the 1928 Act, so 
they considered only the question whether this 
income constituted income from personal services 
under subdivision (3). 

But for the reasons stated above, it is our view 
that the income is taxable under Section 119 (e) of 
the Revenue Act of 1928 (see Appendix, infra), 
irrespective of whether it may be classified as 
income from personal services. However, even if 
we are wrong in that respect, we believe that the 
Board erred in holding that no service was per¬ 
formed by the partnership within the United 
States, for the income arose from the services of 
the taxpayer and his partner which were performed 
in their capacities as members of the New York 
Cotton Exchange and the Chicago Board of Trade 
and in connection with sales and purchases con¬ 
summated in the United States. It is not material 
that the partners may not have been physically 
present in the United States when the income was 
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being earned. The partnership was here; it un¬ 
questionably acted as broker in transactions here; 
and it derived income by utilizing the advantages 
and privileges available only to exchange members. 

In the light of the f oregoing considerations, it is 
believed that the income here involved was clearly 
attributable to United States sources. 

Ill 

The penalty was rightly imposed 

The Board also held that since there was no de¬ 
ficiency, there was no penalty. (R. 13.) But if we 
are correct in our contention that the amount here 
involved was taxable to the taxpayer, then there 
was a deficiency and under the statutes (Revenue 
Act of 1928, Sec. 291; Revised Statutes, Sec. 3176, 
as amended; see Appendix, infra), the imposition 
of the penalty in the instant case was mandatory. 
Section 291 provides for the addition to the tax of 
25 per cent thereof in case of failure to make and 
file a return on time except that where a return is 
filed after the time limit and it is shown that the 
failure to file it was due to reasonable cause and 
not to willful neglect no such addition shall be made 
to the tax. 

In the instant case there is no question of 
whether failure to file was due to reasonable cause 
for the taxpayer himself never has filed any return, 
although the Commissioner did make one for him 
pursuant to the applicable statute. See G. C. M. 
17478,1937-1 Cum. Bull. 122, relating to the corre- 
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sponding section of the 1936 Act, Sec. 291, which 
reads in part as follows (pp. 122-123) : 

Under the provisions of section 3176, R. S., 
as amended, and section 291 of the Revenue 
Act of 1936, as construed and applied by the 
regulations thereunder, the taxpayer may 
not be relieved of the penalty imposed for 
failure to file a return within the time 
prescribed by law “unless the return is later 
filed and failure to file the return within the 
prescribed time is shown to the satisfaction 
of the Commissioner to be due to reasonable 
cause and not to willful neglect.” (Article 
291-1, Regulations 94.) It is the opinion of 
this office that the exception is applicable 
only where a delinquent return is filed by 
the taxpayer and that it is immaterial 
whether a “reasonable cause” for de¬ 
linquency exists where no such return is filed. 
This office does not regard a return made 
under Section 3176, R. S., by a collector, 
deputy collector, or the Commissioner “from 
his own knowledge and from such informa¬ 
tion as he can obtain through testimony or 
otherwise” as constituting a return filed by 
the taxpayer within the meaning of the 
provisions of law referred to above. 

It is held, therefore, that where no return 
is filed by the taxpayer and a return is made 
for him by the Bureau under the provisions 
of section 3176, R. S., as amended, any 
excuse which he presents after a return has 
been made for him by the Bureau under that 
section does not constitute “reasonable 
cause” which will remove the penalty for 
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delinquency, even though such excuse would 
constitute 4 ‘reasonable cause” for the filing 
of a delinquent return by the taxpayer. 
(See generally Searles Beal Estate Trust v. 
Commissioner, 25 B. T. A. 1115; Scranton, 
Lackawanna Trust Co., Trustee, v. Commis¬ 
sioner, 29 B. T. A. 698; and Douglas L. Ed¬ 
monds, Administrator, v. Commissioner, 31 
B. T. A. 962, arising under earlier Revenue 
Acts.) 

Cf. also Edmonds v. Commissioner, 31 B. T. A. 
962, affirmed, 90 F. (2d) 14 (C. C. A. 9th), cer¬ 
tiorari denied, 302 U. S. 713; Scranton, Lacka¬ 
wanna T. Co. v. Commissioner, 29 B. T. A. 698, af¬ 
firmed, 80 F. (2d) 519 (C. C. A. 3d), certiorari 
denied, 297 U. S. 723; Fidelity & Columbia T. Co. 
v. Commissioner, 90 F. (2d) 219 (C. C. A. 6th), cer¬ 
tiorari denied, 302 TJ. S. 723, rehearing denied, 302 
U. S. 776; Berlin v. Commissioner, 59 F. (2d) 996 
(C. C. A. 2d), certiorari denied, 287 U. S. 642; Na¬ 
tional Contracting Co. v. Commissioner (C. C. A. 
8th), decided July 11, 1939, not yet reported but 
may be found in 1939 C. C. H., Vol. 4, H 9614. 

Moreover, the Commissioner's interpretation of 
the statute is supported by the Regulations (see 
Regulations 74, Art. 1211, Appendix, infra ; also 
later regulations, see Regulations 77, Art. 1211, 
under the 1932 Act; Regulations 86, Art. 291-1, 
under the 1934 Act; Regulations 94, Art. 291-1, 
under the 1936 Act; and Regulations 101, Art. 291- 
1, relating to the 1938 Act). The reenactment of 
the lavr (see Section 291 of the 1928, 1932, 1934, 
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1936 and 1938 Acts) in the light of the depart¬ 
mental interpretation gives considerable weight 
thereto. 

It follows that if the income involved in this 
case was taxable to the taxpayer, as contended by 
the Commissioner, then the penalty was properly 
imposed. 

IV 

This Court has jurisdiction over this appeal if the second 

circuit has not 

Section 1002 of the Revenue Act of 1926, as 
amended by Section 519 of the Revenue Act of 1934, 
see Appendix, infra, provides that decisions of the 
Board of Tax Appeals may be reviewed by the 
Circuit Court of Appeals for the circuit in which 
is located the collector’s office to which was made 
the return of the tax or, if no return was made, 
then by this Court. In the instant case, the return 
was made by the Commissioner to the Second Col¬ 
lection District of New York (R. 40-41) in which 
was filed the information return of the partner¬ 
ship, giving its address as Produce Exchange 
Building, 2 Broadway, New York, N. Y. Since 
Section 3176 of the Revised Statutes, as amended, 
see Appendix, infra, provides that returns made 
by the Commissioner in pursuance thereof “ shall 
be prima facie good and sufficient for all legal pur¬ 
poses”, it follows that the return made by the Com¬ 
missioner for the taxpayer herein should be treated 
as his return for purposes of determining venue 
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on appeal, even though it may not be equivalent to 
a return made by the taxpayer himself for purposes 
of the statutory provisions with respect to penalties 
for late filing. See discussion in Point III of this 
brief, supra. 

That being so, it would appear that the appeal 
in the instant case should be heard by the Second 
Circuit Court of Appeals (cf. Commissioner v. 
Church, 103 F. (2d) 254 (C. C. A. 3d); Commis¬ 
sioner v. Germantown Trust Co. (C. C. A. 3d), de¬ 
cided July 14,1939, may be found in 1939 C. C. H., 
Vol. 4, H 9617) ; and an appeal has accordingly been 
been taken to that court. 

However, as there may be some doubt as to this 
question of venue (cf. Commissioner v. Roosevelt 
& Son Inv. Fund, 89 F. (2d) 706 (C. C. A. 2d), 
the instant appeal to this Court has also been taken 
in order fully to protect the Government’s inter¬ 
ests, as this Court will have jurisdiction if the Sec¬ 
ond Circuit has not. 


CONCLUSION 

The judgment of the Board of Tax Appeals is 
erroneous and should be reversed. 

Respectfully submitted. 

Samuel O. Clark, Jr., 
Assistant Attorney General. 
Sewall Key, 

L. W. Post, 

Special Assistants to the Attorney General. 
August, 1939. 



APPENDIX 


Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 3. Classification of provisions. 

The provisions of this title are herein 
classified and designated as— 

Subtitle A. Introductory provisions. 

Subtitle B. General provisions, divided 
into Parts and sections. 

Subtitle C. Supplemental provisions, di¬ 
vided into Supplements and sections. 

Sec. 4. Special classes of taxpayers. 

The application of the General Provisions 
and of Supplements A to D, inclusive, to 
each of the following special classes of tax¬ 
payers, shall be subject to the exceptions 
and additional provisions found in the 
Supplement applicable to such class, as 
follows: 

***** 

(d) Nonresident alien individuals, Sup¬ 
plement H. 

***** 

Sec. 22. Gross income. 

(a) General definition .—•“Gross income” 
includes gains, profits, and income derived 
from salaries, wages, or compensation for 
personal service, of whatever kind and in 
whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership 
or use of or interest in such property; also 
from interest, rent, dividends, securities, or 
the transaction of any business carried on 

( 25 ) 
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for gain or profit, or gains or profits and 
income derived from any source whatever. 

* * * * * 

Sec. 181. Partnership not taxable. 

Individuals carrying on business in part¬ 
nership shall be liable for income tax only 
in their individual capacity. 

Sec. 182. Tax of partners. 

(a) General rule. —There shall be in¬ 
cluded in computing the net income of each 
partner his distributive share, whether dis¬ 
tributed or not, of the net income of the 
partnership for the taxable year. If the 
taxable year of a partner is different from 
that of the partnership, the amount so in¬ 
cluded shall be based upon the income of 
the partnership for any taxable year of the 
partnership ending within his taxable year. 

Sec. 119. Income from sources within 

UNITED STATES. 

(a) Gross income from sources in United 
States. —The following items of gross in¬ 
come shall be treated as income from sources 
within the United States: 

(1) Interest. —Interest on bonds, notes, 
or other interest-bearing obligations of resi¬ 
dents, corporate or otherwise, not includ¬ 
ing— 

***** 

(2) Dividends. —The amount received as 
dividends— 

***** 

(3) Fersonal services. —Compensation for 
labor or personal services performed in the 
United States; 

(4) Rentals and royalties. —Rentals or 
royalties from property located in the 
United States or from any interest in such 
property, including rentals or royalties for 
the use of or for the privilege of using 
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in the United States, patents, copyrights, 
secret processes and formulas, good will, 
trade-marks, trade brands, franchises, and 
other like property; and 

(5) Sale of real property. —Gains, profits, 
and income from the sale of real property 
located in the United States. 

(b) Net income from sources in United 
States. —From the items of gross income 
specified in subsection (a) of this section 
there shall be deducted the expenses, losses, 
and other deductions properly apportioned 
or allocated thereto and a ratable part of 
any expenses, losses, or other deductions 
which cannot definitely be allocated to some 
item or class of gross income. The re¬ 
mainder, if any, shall be included in full as 
net income from sources within the United 
States. 

(c) Gross income from sources without 
United States. —The following items of 
gross income shall be treated as income from 
sources without the United States: 

(1) Interest other than that derived from 
sources within the United States as provided 
in subsection (a) (1) of this section; 

(2) Dividends other than those derived 
from sources within the United States as 
provided in subsection (a) (2) of this sec¬ 
tion; 

(3) Compensation for labor or personal 
services performed without the United 
States; 

(4) Rentals or royalties from property 
located without the United States or from 
any interest in such property, including 
rentals or royalties for the use of or for the 
privilege of using without the United States, 
patents, copyrights, secret processes, and 
formulas, good will, trade-marks, trade 
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brands, franchises, and other like proper¬ 
ties ; and 

(5) Gains, profits, and income from the 
sale of real property located without the 
United States. 

(d) Net income from sources without 
United States .—From the items of gross in¬ 
come specified in subsection (c) of this sec¬ 
tion there shall be deducted the expenses, 
losses, and other deductions properly appor¬ 
tioned or allocated thereto, and a ratable 
part of any expenses, losses, or other deduc¬ 
tions which cannot definitely be allocated to 
some item or class of gross income. The re¬ 
mainder, if any, shall be treated in full as 
net income from sources without the United 
States. 

(e) Income from soiirces partly within 
and partly without United States. —Items of 
gross income, expenses, losses and deduc¬ 
tions, other than those specified in subsec¬ 
tions (a) and (c) of this section, shall be 
allocated or apportioned to sources within 
or without the United States, under rules 
and regulations prescribed by the Commis¬ 
sioner with the approval of the Secretary. 
Where items of gross income are separately 
allocated to sources within the United States, 
there shall be deducted (for the purpose of 
computing the net income therefrom) the 
expenses, losses, and other deductions prop¬ 
erly apportioned or allocated thereto and a 
ratable part of other expenses, losses, or 
other deductions which cannot definitely be 
allocated to some item or class of gross in¬ 
come. The remainder, if any, shall be 
included in full as net income from sources 
within the United States. In the case of 
gross income derived from sources partly 
within and partly without the United States, 
the net income may first be computed by 
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deducting the expenses, losses, or other de¬ 
ductions apportioned or allocated thereto 
and a ratable part of any expenses, losses, 
or other deductions which cannot definitely 
be allocated to some items or class of gross 
income; and the portion of such net income 
attributable to sources within the United 
States may be determined by processes or 
formulas of general apportionment pre¬ 
scribed by the Commissioner with the ap¬ 
proval of the Secretary. Gains, profits, and 
income from— 

(1) transportation or other services ren¬ 
dered partly within and partly without the 
United States, or 

(2) from the sale of personal property 
produced (in whole or in part) by the tax¬ 
payer within and sold without the United 
States, or produced (in whole or in part) by 
the taxpayer without and sold within the 
United States, 

shall be treated as derived partly from 
sources within and partly from sources with¬ 
out the United States. Gains, profits, and 
income derived from the purchase of per¬ 
sonal property within and its sale without 
the United States or from the purchase of 
personal property without and its sale 
within the United States, shall be treated as 

derived entirelv from sources within the 
*/ 

country in which sold, except that gains, 
profits, and income derived from the pur¬ 
chase of personal property within the 
United States and its sale within a posses¬ 
sion of the United States or from the pur¬ 
chase of personal property within a posses¬ 
sion of the United States and its sale within 
the United States shall be treated as derived 
partly from sources within and partly from 

sources without the United States. 
***** 
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SUPPLEMENT H—NONRESIDENT ALIEN 
INDIVIDUALS 

Sec. 212. Gross income. 

(a) General rule .—In the case of a non¬ 
resident alien individual gross income in¬ 
cludes only the gross income from sources 
within the United States. 

***** 

Sec. 701. Definitions. 

(a) When used in this Act— 

* * * * * 

(3) The term “domestic” when applied 
to a corporation or partnership means cre¬ 
ated or organized in the United States or 
under the law of the United States or of 
any State or Territory. 

(4) The term “foreign” when applied to 
a corporation or partnership means a corpo¬ 
ration or partnership which is not domestic. 
***** 

(U. S. C., Title 26, Sec. 1696.) 

Sec. 291. Failure to file return. 

In case of any failure to make and file a 
return required by this title, within the time 
prescribed by law or prescribed by the Com¬ 
missioner in pursuance of law, 25 per 
centum of the tax shall be added to the tax, 
except that when a return is filed after such 
time and it is shown that the failure to file 
it was due to reasonable cause and not due 
to willful neglect no such addition shall be 
made to the tax. The amount so added to 
any tax shall be collected at the same time 
and in the same manner and as a part of the 
tax unless the tax has been paid before the 
discovery of the neglect, in which case the 
amount so added shall be collected in the 
same manner as the tax. The amount added 
to the tax under this section shall be in lieu 
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of the 25 per centum addition to the tax 
provided in section 3176 of the Revised 
Statutes, as amended. 

Revenue Act of 1926, c. 27,44 Stat. 9: 

Sec. 1103. Section 3176 of the Revised 
Statutes, as amended, is amended to read as 
follows: 

“Sec. 3176. If any person, corporation, 
company, or association fails to make and 
file a return or list at the time prescribed by 
law or by regulation made under authority 
of law, or makes, willfully or otherwise a 
false or fraudulent return or list, the col¬ 
lector or deputy collector shall make the re¬ 
turn or list from his own knowledge and 
from such information as he can obtain 
through testimony or otherwise. In any 
such case the Commissioner of Internal 
Revenue may, from his own knowledge and 
from such information as he can obtain 
through testimony or otherwise, make a re¬ 
turn or amend any return made by a col¬ 
lector or deputy collector. Any return or 
list so made and subscribed by the Commis¬ 
sioner, or by a collector or deputy collector 
and approved by the Commissioner shall be 
prima facie good and sufficient for all legal 
purposes. 

“If the failure to file a return (other than 
a return under Title II of the Revenue Act 
of 1924 or Title II of the Revenue Act of 
1926) or a list is due to sickness or absence, 
the collector may allow such further time, 
not exceeding 30 days, for making and filing 
the return or list as he deems proper. 

“The Commissioner of Internal Revenue 
shall determine and assess all taxes, other 
than stamp taxes, as to which returns or lists 
are so made under the provisions of this 
section. In case of any failure to make and 



file a return or list within the time pre¬ 
scribed by law, or prescribed by the Com¬ 
missioner of Internal Revenue or the col¬ 
lector in pursuance of law, the Commissioner 
shall add to the tax 25 per centum of its 
amount, except that when a return is filed 
after such time and it is shown that the 
failure to file it was due to a reasonable 
cause and not to willful neglect, no such ad¬ 
dition shall be made to the tax. In case a 
false or fraudulent return or list is willfully 
made, the Commissioner shall add to the tax 
50 per centum of its amount. 

“The amount so added to any tax shall be 
collected at the same time and in the same 
manner and as a part of the tax unless the 
tax has been paid before the discovery of 
the neglect, falsity, or fraud, in which case 
the amount so added shall be collected in the 
same manner as the tax.” (U. S. C., Title 
26, Sec. 1512, 1524.) 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 619. Minor administrative amend¬ 
ments. 

* * * * * 

(d) Section 3176 of the Revised Statutes, 
as amended by section 1103 of the Revenue 
Act of 1926, is amended by striking out 
“other than a return under Title II of the 
Revenue Act of 1924 or Title II of the Reve¬ 
nue Act of 1926” and inserting in lieu 
thereof “other than a return of income tax.” 
(U. S. C., Title 26, Sec. 1524.) 

Sec. 53. Time and place for filing 

RETURNS. 

***** 

(b) To tvhom return made .— 

(1) Individuals .—Returns (other than 
corporation returns) shall be made to the 
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collector for the district in which is located 
the legal residence or principal place of busi¬ 
ness of the person making the return, or, if 
he has no legal residence or principal place 
of business in the United States, then to the 

collector at Baltimore, Maryland. 

***** 

Revenue Act of 1934, c. 277, 48 Stat. 680: 

Sec. 519. Venue for appeals from board 

OF TAX APPEALS. 

(a) Section 1002 of the Revenue Act of 
1926 is amended to read as follows: 

“venue 

“Sec. 1002. (a) Except as provided in 
subdivision (b), such decision may be re¬ 
viewed by the Circuit Court of Appeals for 
the circuit in which is located the collector’s 
office to which was made the return of the tax 
in respect of which the liability arises or, if 
no return was made, then by the Court of 
Appeals of the District of Columbia. 

“(b) Notwithstanding the provisions of 
subsection (a), such decision may be re¬ 
viewed by any Circuit Court of Appeals or 
the Court of Appeals of the District of Co¬ 
lumbia, which may be designated by the 
Commissioner and the taxpayer by stipula¬ 
tion in writing.” 

(b) Section 1002 of the Revenue Act of 
1926, as amended by this section, shall be ap¬ 
plicable to all decisions of the Board ren¬ 
dered on or after the date of the enactment 
of this Act, and such section, as in force 
prior to its amendment by this section, shall 
be applicable to such decisions rendered 
prior thereto, except that subdivision (b) 
thereof may be applied to any such decision 
rendered prior thereto. (U. S. C. Title 26, 
Sec. 641.) 
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Treasury Regulations 74, promulgated under the 
Revenue Act of 1928: 

Art. 51. What included in gross in¬ 
come .—Gross income includes in general 
* compensation for personal and professional 
services, business income, profits from sales 
of and dealings in property, interest, rent, 
dividends, and gains, profits, and income 
derived from any source whatever, unless 
exempt from tax by law. (See sections 22 
(b) and 116.) In general, income is the 
gain derived from capital, from labor, or 
from both combined, provided it be under¬ 
stood to include profit gained through a sale 
or conversion of capital assets. Profits of 
citizens, residents, or domestic corporations 
derived from sales in foreign commerce must 
be included in their gross income; but spe¬ 
cial provisions are made for nonresident 
aliens by sections 212-215 and in certain 
cases for citizens and domestic corporations 
deriving income from sources within posses¬ 
sions of the United States bv section 251. 

mf 

Income may be in the form of cash or of 
property. As to dividends, whether in cash 
or in property, see section 115 and articles 
621-629. 

* * * * * 

Art. 901. Partnerships .—Partnerships as 
such are not subject to taxation under the 
Act, but are required to make returns of 
income. (See section 189 and articles 941 
and 942.) Individuals carrying on business 
in partnership are, however, taxable upon 
their distributive shares of the net income 
of such partnership, whether distributed or 
not, and are required to include such dis¬ 
tributive shares in their returns. The net 
income of the partnership shall be com¬ 
puted in the same manner and on the same 
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basis as the net income of an individual, 
except that the deduction of contributions 
or gifts is not permitted, as these are allow¬ 
able deductions, subject to the limitations 
provided by section 23 (n), to the respective 
partners in their individual returns. (See 
sections 22-24 and 41-47 and the articles 
thereunder.) In the case of a partnership 
closely related to other trades or businesses, 
see section 45. 

Art. 902. Distributive shares of part¬ 
ners .—The distributive share of the net 
income of the partnership which a partner is 
required to include in his return is his pro¬ 
portionate share of the net income of the 
partnership, either— 

(a) For the taxable year upon the basis 
of which the partner’s net income is com¬ 
puted, or 

(b) If the partner’s net income is com¬ 
puted upon the basis of a taxable year dif¬ 
ferent from that upon the basis of which 
the net income of the partnership is com¬ 
puted, for the taxable year of the partner¬ 
ship ending within the taxable year upon the 
basis of which the partner’s net income is 
computed. 

Amounts earned and distributed to a part¬ 
ner by a partnership after the end of its tax¬ 
able year and before the end of his corre¬ 
sponding taxable year should be accounted 
for both by the partnership and by the 
partner in their returns for their next suc¬ 
ceeding taxable years. Where the result of 
partnership operation is a net loss, the loss 
will be divisible by the partners in the same 
proportion as net income would have been 
divisible (or, if the partnership agreement 
provides for the division of a loss in a man¬ 
ner different from the division of a gain, in 
the manner so provided), and may be taken 
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by the individual partners in their returns 
of income. 

Art. 671. Income from sources within the 
United States. —Nonresident alien individu¬ 
als, foreign corporations and citizens of the 
United States or domestic corporations en¬ 
titled to the benefits of section 251 are 
taxable only upon income from sources 
within the United States. Citizens of the 
United States and domestic corporations 
entitled to the benefits of section 251 are, 
however, taxable upon income received 
within the United States, whether derived 
from sources within or without the United 
States. (See sections 212 (a), 231 (a), and 
251.) 

The Act divides the income of such tax¬ 
payers into three classes: 

(1) Income which is derived in full from 
sources within the United States; 

(2) Income which is derived in full from 
sources without the United States; and 

(3) Income which is derived partly from 
sources within and partly from sources 
without the United States. 

The taxable income from sources within 
the United States includes that derived in 
full from sources within the United States 
and that portion of the income which is de¬ 
rived partly from sources within and partly 
from sources without the United States 
which is allocated or apportioned to sources 
within the United States. 

Art. 677. Income from sources without 
the United States. —Gross income from 
sources without the United States includes: 

(1) Interest other than that specified in 
section 119 (a) (1) and article 672, as being 
derived from sources within the United 
States; 
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(2) Dividends other than those derived 
from sources within the United States as 
provided in section 119 (a) (2) and article 
673; 

(3) Compensation for labor or personal 
services performed without the United 
States (for the treatment of compensation 
for labor or personal services performed 
partly within the United States and partly 
without the United States, see article 674); 

(4) Rentals or royalties derived from 
property without the United States or from 
any interest in such property, including 
rentals or royalties for the use of or for the 
privilege of using without the United States, 
patents, copyrights, secret processes and 
formulas, good will, trade-marks, trade 
brands, franchises, and other like property 
(see article 675); and 

(5) Gain derived from the sale of real 
property located without the United States 
(see sections 111-113). 

Art. 678. Sale of personal property .—In 
come derived from the purchase and sale of 
personal property shall be treated as derived 
entirely from the country in which sold, 
except that income derived from the pur¬ 
chase of personal property within the 
United States and its sale within a posses¬ 
sion of the United States or from the 
purchase of personal property within a 
possession of the United States and its sale 
within the United States shall be treated as 
derived partly from sources within and 
partly from sources without the United 
States. The word “sold” includes “ex¬ 
changed.” The “country in which sold” 
ordinarily means the place where the prop¬ 
erty is marketed. This article does not 
apply to income from the sale of personal 
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property produced (in whole or in part) by 
the taxpayer within and sold without the 
United States or produced (in whole or in 
part) by the taxpayer without and sold 
within the United States. (See article 682.) 

Art. 681. Other income from sources 
within the United States. —Items of gross 
income other than those specified in section 
119 (a) and (e) and articles 672-678 shall be 
allocated or apportioned to sources within 
or without the United States, as provided in 
section 119 (e). 

***** 

Art. 682. Income from the sale of per¬ 
sonal property derived from sources partly 
unthin and partly without the United 
States. —Items of gross income not allocated 
by articles 671-678 or 681 to sources within 
or without the United States shall (unless 
unmistakably from a source within or a 
source without the United States) be treated 
as derived from sources partly within and 
partly without the United States. * * * 
***** 

Art. 684. Computation of income .— 
Where a taxpayer has gross income from 
sources within or without the United States 
as defined by section 119 (a) or (c) together 
with gross income derived ‘partly from 
sources within and partly from sources 
without the United States, the amounts 
thereof, together with the expenses and in¬ 
vestment applicable thereto, shall be segre¬ 
gated, and the net income from sources 
within the United States shall be separately 
computed therefrom. 

***** 

Art. 1041. Gross income of nonresident 
alien individuals. —In the case of nonresi¬ 
dent alien individuals “gross income” 
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means only the gross income from sources 
within the United States, determined under 
the provisions of section 119. (See articles 
671-684.) The items of gross income from 
sources without the United States and there¬ 
fore not taxable to nonresident aliens are 
described in section 119 (c) and article 677. 
As to who are nonresident alien individuals, 
see articles 1022-1026. 

Art. 1211. Addition to the tax in case of 
failure to file return .—In case of failure to 
make and file a return required by Title I 
within the prescribed time, 25 percent of 
the amount of the tax is added to the tax 
unless the return is later filed and failure to 
file the return within the prescribed time is 
shown to the satisfaction of the Commis¬ 
sioner to be due to reasonable cause and not 
to willful neglect. Two classes of delin¬ 
quents are subject to this addition to the 
tax: 

(a) Those who do not file returns and for 
whom returns are made by a collector or the 
Commissioner, and 

(b) Those who file tardy returns and are 
unable to show reasonable cause for the 
delay. 

A taxpayer who files a tardy return and 
wishes to avoid the addition to the tax must 
make an affirmative showing of all facts al¬ 
leged as a reasonable cause for failure to 
file the return on time in the form of an 
affidavit which should be attached to the 
return. If such an affidavit is furnished 
with the return or upon the collector’s de¬ 
mand, the collector, unless otherwise di¬ 
rected by the Commissioner, will forward 
the affidavit with the return, and, if the 
Commissioner determines that the delin¬ 
quency was due to a reasonable cause and 
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not to willful neglect, the 25 percent addi¬ 
tion to the tax will not be assessed. If the 
taxpayer exercised ordinary business care 
and prudence and was nevertheless unable 
to file the return in the prescribed time, then 
the delay is due to reasonable cause. 

Where the 25 percent addition to the tax 
for delinquency in filing the return has been 
added, the amount so added shall be collected 
in the same manner as the tax. 

***** 

Art. 1319. Domestic, foreign, resident, 
and nonresident persons .—A domestic cor¬ 
poration or partnership is one organized or 
created in the United States, including only 
the States, the Territories of Alaska and 
Hawaii, and the District of Columbia, or 
under the law of the United States or of any 
State or Territory. A partnership created 
by articles entered into in San Francisco 
between residents of the United States and 
residents of China is a domestic partnership. 
A foreign corporation or partnership is one 
which is not domestic. A domestic corpora¬ 
tion is a resident corporation even though it 
does no business and owns no property in the 
United States. A foreign corporation en¬ 
gaged in trade or business within the United 
States or having an office or place of business 
therein is referred to in these regulations as 
a resident foreign corporation, and a for¬ 
eign corporation not engaged in trade or 
business within the United States and not 
having any office or place of business therein, 
as a nonresident foreign corporation. A 
partnership engaged in trade or business 
within the United States or having an office 
or place of business therein is referred to in 
these regulations as a resident partnership, 
and a partnership not engaged in trade or 
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business within the United States and not 
having any office or place of business therein, 
as a nonresident partnership. Whether a 
partnership is to be regarded as resident or 
nonresident is not determined by the nation¬ 
ality or residence of its members or by the 
place in which it was created or organized. 
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